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INTRODUCTION 
 

On November 21, 2013, the Santa Clara County District Attorney charged four San Jose 
State University ("University") freshmen students with battery and hate crimes stemming from 
interactions with another freshmen student, their roommate in an eight-person dormitory suite.  
Although the charges were filed as misdemeanors, the District Attorney added hate crime 
enhancements insofar as the investigation by the University Police Department determined that 
the four assailants were Caucasian, the victim African American, and evidence surrounding the 
incidents giving rise to the charges reflected a racial animus underlying the behavior.  As the 
factual details of the charges described a course of conduct against the victim that spanned the 
entire Fall 2013 semester, an immediate question and concern surfaced as to how this situation 
could have existed for so long.  In particular, the questions focused on: 
 

– at what point the University became aware of the situation involving the residents 
in this dormitory suite,  
 
– what actions, if any, the University took in response to the situation, and 
 
– whether the University's policies and procedures contributed to or permitted this 
troubling situation to go unnoticed. 
 
On December 4, 2013, the University's President announced that a special task force 

would be formed to review the circumstances of the incidents that occurred in the dormitory and 
identified two goals for the special task force: 

 
– Review all of the facts. 
 
– Propose recommendations for ensuring that San Jose State is a safe, 
welcoming, tolerant community. (Appendix 1) 

 
The President also initiated an independent fact-finding inquiry to develop information for 

use by the special task force.  Our firm was engaged to conduct the fact-finding inquiry and 
prepare a report for the special task force.  The President directed that the fact-finding should: 
 

– Determine, to the extent possible, what happened, when it happened, and who 
the alleged perpetrators are. 
 
– Determine when and how the campus knew of the alleged incident, or should 
have known of it. 

 
– Determine how and when the campus administration responded to the alleged 
incident. 

 
– Determine whether the campus or any of its employees violated any existing 
campus or systemwide policies in responding to the alleged incident.  Determine the 
extent to which such policies, procedures and practices were followed. (Appendix 1)  
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Our report addresses the following: 
 
Chapter 1:  The Fact-finding Inquiry 
 

- Executive Summary (pp. 3-9) 
- Scope of Our Inquiry (p. 9) 
- Methodology/Contents of the Report (pp. 9-10) 
 

Chapter 2:  The Facts 
 

- Background Information – San Jose State University (pp. 10-15) 
- Key Events – Background (pp. 15-17) 
- Key Events – Incidents Involving the Victim (pp. 17-27) 
- Notice to the University (pp. 28-30) 
- University Response to Incidents (pp. 30-35) 
 

Chapter 3: Compliance with University Policies and Procedures (pp. 36-46) 
 

Chapter 4:  Conclusions (pp. 47-51) 
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CHAPTER ONE:  The Fact-finding Inquiry 
 
 

I. EXECUTIVE SUMMARY 
 

On August 16, 2013, eight freshmen students moved into an eight-person suite on the 
seventh floor of one of the Campus Village dormitories (the “Suite”).1  The students were 
selected randomly for assignment to the suite and were assigned to four two-person private 
bedrooms that were arranged around a common area consisting of a living room and 
dining/kitchen area.  The student who was assaulted (“Victim”) was assigned to the “D” 
bedroom.2  Two of the students identified by the UPD as assailants (Suspect 1 and Suspect 2) 
were assigned to “C” bedroom on the same side of the suite; the other assailants were assigned 
to the “A” and “B” bedrooms (Suspect 3 and Suspect 4, respectively) on the other side of the 
suite common area.3 (Exhibit A) 

A. The Incidents 
 
The evidence shows that a series of events occurred over the course of the semester, 

between late August and early October, in which the Victim was the target of conduct by the 
Suspects and other students in the dormitory:4 

 
– A student from another suite suggested the possibility of giving the Victim a 

nickname – “3/5.”  The Suspects referred to the Victim by this nickname – and a subsequent 
modification, “Fraction” – for several days in the first two weeks of the semester. 

 
– The Victim, and on occasion his roommate, were barricaded in their bedroom by 

the placement of a table outside of the bedroom door.5  The Victim’s roommate called Suspect 4 
to request that the table be moved and Suspect 4 moved the table.  This incident was repeated 
3-4 times.6 

 
– Suspect 2 obtained a U-shaped bicycle lock and together with Suspects 3 and 4 

placed the lock around the Victim’s neck.  The first time this occurred, in the common area of 
the suite, the incident was described by Suspect 2 to have begun as a joke in response to 
viewing a similar prank from a television show.  In a second incident, Suspects 2, 3 and 4 lured 
                                                 
1 To protect the privacy and security of the residents living in the dormitory, we have declined to 
identify the specific dormitory room.  Identification of the specific building/room is not essential 
to the matter reported herein.  
2 The Victim shared a bedroom with a roommate that he knew from high school.  In the room 
assignment process, the Victim and his roommate requested to be assigned to the same room.  
3 To protect the privacy of the students and confidential matters concerning their involvement in 
this matter, we refer to students by pseudonym.  An index of the pseudonyms is included as 
Appendix 2.   
4 A timeline of the events is included as Appendix 3. 
5 The doors to the bedrooms opened outward into a narrow hallway. 
6 On certain occasions, the door was not barricaded by a table, but rather someone held the 
door shut from the outside as the Victim or his roommate attempted to leave. 
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the Victim into Suspect 3’s bedroom and attempted unsuccessfully to place the lock on the 
Victim’s neck in a forcible manner, resulting in a minor injury to the Victim. 

 
– One (or more) of the Suspects removed the Victim’s shoes from his closet and 

hid them.  On a second occasion, Suspects 1 and 2 removed the Victim’s shoes from his closet 
in an attempt to lure the Victim into a closet.  The door handle on the inside of the closet had 
been removed and it appeared that the intent was to trap the Victim in the closet. 

 
– Suspects 1 and 2 displayed a Confederate flag in the common area of the Suite.7  

The Victim objected to the display and the flag was taken down.  Suspects 1 and 2 displayed 
the flag again after the Victim returned home for a weekend visit.  The flag was observed on 
display in the common area by the Victim and his parents upon return to the Suite. 

 
– A racial slur was written on a whiteboard posted on a wall in the common area of 

the Suite.  The slur was written while the Victim was away for the weekend, but was observed 
by the Victim and his parents upon his return to the Suite. 

 
– Suspects 1, 3 and 4 wrote a note of “apology” to the Victim.  The note contained 

a sarcastic reference to Martin Luther King and language that was perceived by the Victim and 
others as a veiled warning against further complaints by the Victim.  
 
(See, Chapter Two, Section VI, pp. 19-28; Appendix 4(A)) 

B. The University’s Awareness of the Incidents 
 
The University became aware of the Victim’s situation late in the evening on October 13, 

2013.  The Victim’s parents visited the Suite and observed the Confederate flag in the common 
area and the racial slur written on the whiteboard.  The parents reported their observations to 
the Resident Assistants (“RA”) on duty.  The RAs (“RA 1” and “RA 2”) reported the conversation 
with the parents to their supervisor.  The next morning, the supervisor contacted the Victim to 
speak with him and to determine what was happening in the Suite.  In a conversation with the 
supervisor on October 14, 2013, the Victim eventually disclosed the series of incidents that had 
occurred over the course of the semester.  The supervisor determined that the matter should be 
reported to the University Police; however, the Victim did not wish to file a report with the Police.  
The supervisor determined that a complaint could be filed on the Victim’s behalf and she took 
steps to notify the University Police.  Based on the supervisor’s report, an investigation by the 
University Police Department was initiated. 

1. Actual Knowledge of the Incidents 
 

Prior to October 13, 2013, there was no complaint to the University by the Victim – or 
any other person – regarding any of the incidents.  The Victim did not want the incidents 
reported to anyone, including his family.  The Victim’s roommate and other students spoke with 
                                                 
7 Initially, Suspects 1 and 2 displayed the flag in a window in their bedroom on October 8, 2013.  
The RAs on duty that evening went to the room and told Suspects 1 and 2 to remove the flag 
from the window.  The flag was removed from the window.  The Victim was not present when 
the RAs requested removal of the flag and the RAs were not aware that the Victim resided in 
the Suite.  The RAs noted the incident in their duty log.  Suspect 1 decided to display it in the 
common area of the Suite the next day. 
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the Victim and encouraged him to say something about the behavior of his roommates, but the 
Victim declined to do so and asked his roommate and the other students who spoke with him to 
say nothing.  The other students acceded to the Victim’s request and nothing was reported. 

 
Statements by the Victim indicate a specific intent not to bring the inappropriate conduct 

or concerns to the attention of anyone outside of the Suite.  It does not appear that the Victim 
wanted the conduct to be reported to anyone and wished to handle the situation on his own.  It 
appears that the Victim was aware of resources to report the misconduct, whether directly to the 
Housing staff or indirectly/anonymously through the police “tip line,” but elected not to utilize 
those resources.  There is no evidence that the Victim was hindered from accessing such 
resources because of mistrust of the University or because he thought that complaining would 
be ineffective. 
 
(See, Chapter Two, Section VII, p. 31) 

2. Constructive Knowledge of the Incidents 

a) Actions by the Victim 
 
The evidence does not indicate circumstances that might have alerted the University to a 

potential problem with the Victim earlier.  For example, the Victim never sought to move out of 
the Suite.  Under Housing policy, students may request a transfer to another dormitory room; 
such a transfer can be requested without giving a reason after the first two weeks of the 
semester.  Although this opportunity is well-publicized the Victim did not pursue a transfer.  
Likewise, the Victim never presented in his interactions with University staff in a manner that 
suggested stress or difficulty with his living situation.     

b) Interactions Between the Victim and Housing Staff 
 
There were two occasions where the Victim interacted with University Housing staff 

while he was experiencing problems with the suitemates, but the Resident Assistant assigned to 
the Victim’s floor (“RA 4”8) did not observe behavior that suggested a problem between the 
Victim and his roommates.  In the first, a September 21, 2013 meeting with the residents of the 
Suite to prepare an agreement among the Suitemates there was a reference to a bikelock.  
However, although the bikelock was mentioned, neither the Victim nor the residents said 
anything about the incidents where the bikelock was placed on the Victim’s neck. (Exhibit B)  
The Victim’s demeanor during the meeting did not suggest to RA 4 that there was an unspoken 
problem or reason to be concerned about the Victim. 

 
RA 4 also assisted the Victim in recovering his shoes after one of the incidents, but the 

Victim did not express anything regarding problems or difficulties with his roommates.  When 
RA 4 entered the Suite to assist the Victim, there was nothing displayed in the common areas 
that constituted a violation of University policy or cause for concern.  In resolving that incident, 
RA 4 encouraged the Victim to let him know if there was a problem, but there was no follow-up 
from the Victim. 

                                                 
8 The Suite is part of a “themed” living community – College of Engineering Living and Learning 
(CELL).  All of the students on the floor were Engineering students who had applied for and had 
been accepted by the College of Engineering to live in the community.  The RA assigned to the 
floor is designated a Theme Community Resident Assistant. 
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(See, Chapter Two, Section VII, pp. 29-30) 

c) The Confederate Flag 
   
The circumstances surrounding the initial display of the Confederate flag did not present 

a “red flag” as to the Victim’s situation.  Initially, the flag was in the bedroom of Suspects 1 and 2 
(see footnote 5, supra).  At the time the RAs on duty directed removal of the flag from the 
window, the Victim was not present.  The other resident present at the time (the Victim’s 
roommate who answered the door) was not aware that the flag was there or that there was a 
problem.  There was also no indication for the RAs on duty that an African American student 
was living in the Suite – Housing records do not contain any information identifying the residents 
of the Suite by ethnic background.  Suspects 1 and 2 were cooperative and the incident, though 
a violation of University policy, was not considered a major infraction.  The incident was 
reported according to policy for follow-up by the RAs’ supervisor.  Actual knowledge of the 
situation in the Suite came to light a few days later.   
 
(See, Chapter Two, Section VII, pp. 30-31) 
 

C. University’s Response to the Discovery of Misconduct Involving the Victim 
 

1. Response to Incident Involving Confederate Flag 
 
This incident was not reported directly to campus authorities and first notice of the issue 

did not involve facts or circumstances that were known to relate to the Victim.  The issue came 
to the attention of Housing staff through casual notice of a posting of complaints on a non-
University website.  The Housing staff followed-up by notifying the RAs on duty, who 
subsequently investigated and discovered the possible violation of policy.  The RAs action to 
address the complaint – request removal of the flag and explain the proper circumstances for 
displaying the flag in the private bedroom – was consistent with University policy.  Likewise, 
reporting the matter on the duty log to bring it to the attention of the RAs’ supervisor was 
appropriate. 

 
Both Student Conduct and Housing policy called for further action by the RAs’ 

supervisor, the Residential Living Coordinator (“RLC”).  The RLC was expected to speak with 
the students to ensure that they understood the issues raised by the public display of the flag 
and to determine whether the conduct was indicative of a more serious problem.9  Under past 
practice, the follow-up by the RLC was expected to be accomplished within 24-48 hours of the 
incident.  However, the relevant policies do not specify a particular timeframe.  The RLC 
planned a follow-up to the incident, in particular consulting with the RA 4, but did not speak with 
the students regarding the flag within the 24-48 hour timeframe.   
 

                                                 
9 It is not evident whether this inquiry would have required further conversations with other 
members of the Suite.  The flag had been publicly displayed from a private bedroom.  To the 
extent that both roommates in the bedroom consented to display of the flag in the room (which 
was the case), there was no violation of University policy.  The RLC had no prior interactions 
with the residents of the Suite or reports of misconduct to alert her to a potentially larger 
problem.  The display of controversial items was not an uncommon occurrence.  
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(See, Chapter Two, Section VII, p. 30) 
 

2. Response to and Investigation of the October 13, 2013 
Complaint/Report 

 
Based on the report of the Victim’s parents to the RAs on duty, the RAs notified RLC of 

the situation.  The RLC promptly contacted the Victim to follow-up.  Initially, the conversation 
focused on the items the Victim and his parents observed in the room (Confederate flag in the 
common area and racial slur on the whiteboard) – the Victim did not disclose any other conduct 
by the Suspects.10  The Victim initially disclaimed a serious problem, telling the RLC that the 
conversation between his parents and the Suitemates the previous evening appeared to resolve 
the conflict with his roommates.  Nonetheless, the RLC pressed for more information and 
eventually told the RLC about the entire course of conduct over the semester. 

 
Despite the Victim’s reluctance to make a “formal” matter of the conduct, the RLC 

advised that further steps would have to be taken and that a report to the University Police was 
appropriate.  The RLC sought and obtained guidance on reporting the matter to UPD 
anonymously and took steps to make the report.  UPD initiated its investigation on October 14, 
2013. 

 
The matter was also promptly reported to the University’s Student Conduct and 

Education Department (“Student Conduct”), Title IX/Department of Human Resources (Title 
IX/DHR), and Crisis Assessment and Intervention Team (“CAIT”).  Student Conduct initiated an 
investigation according to its policies.  The Student Conduct process is ongoing.  The Title 
IX/DHR investigation was initiated and concluded on about November 18, 2013 after receiving 
the final report of investigation of UPD.  CAIT addressed the matter in its meeting on October 
16, 2013 and continued to monitor the situation in subsequent meetings on November 6 and 
November 20. 
 
(See, Chapter Two, Section VIII, pp. 31-32) 
 

3. Removal of Suspects from the Suite 
 
Based on the initial investigation and, in particular, the Victim’s description of the 

conduct by his Suitemates, Suspects 1 and 2 appeared to be the primary assailants.  
Consequently, these two students were immediately removed from the Suite and transferred to 
other, separate dormitory facilities.  In the following week, UPD advised that Suspect 4 was also 
implicated in the conduct.  UPD advised the Director of University Housing of this development 
and advised that Suspect 4 should be removed from the Suite.  Under Housing policy, the 
Victim was contacted to determine whether he was comfortable with Suspect 4 remaining in the 
Suite.  The Victim stated that his concern was with Suspects 1 and 2 and that with their removal 
he was okay with Suspect 4 remaining in the Suite.  In any event, at his parent’s request 
Suspect 4 moved off campus.  At this time, there was no indication that Suspect 3 was going to 
be charged in the matter.  The Victim did not express any concern with Suspect 3 remaining in 
the Suite. 

                                                 
10 The evidence shows that the Victim did not disclose to his parents conduct by his Suitemates 
other than that observed by his parents on their visit to the room.  The parents report to the RA 
on duty did not discuss any conduct beyond what they had observed earlier that evening. 
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Under Housing policy and practice, a student will not be removed from campus housing 

unless the student has been suspended after conclusion of the disciplinary process (see next 
section).  Housing will remove a student from campus housing before conclusion of the 
disciplinary process in certain circumstances where it is determined that the student poses a 
threat to himself/herself or others; for example, cases involving firearms in the facilities .  The 
decision in this instance to permit the Suspects to remain in campus housing was consistent 
with the past practice. 
 
(See, Chapter Two, Section VIII, pp. 33-34) 
 

4. Interim Suspension of the Suspects 
 
Under University policies, a student may not be expelled or otherwise disciplined until 

the steps of the Student Conduct disciplinary process have been completed.  However, the Vice 
President of Student Affairs (“VPSA”) is delegated authority to direct an interim suspension 
under limited circumstances “where there is reasonable cause to believe that separation of a 
Student is necessary to protect the personal safety of persons within the University community 
or University Property, and to ensure the maintenance of order.”  Interim suspension is typically 
not pursued until completion of investigation confirming the violation of campus policy.  The 
VPSA directed interim suspension of the four Suspects on or about November 20, 2013, based 
on his determination that requirements to impose interim suspension under the applicable 
policies had been satisfied. 
 
(See, Chapter Two, Section VIII, pp. 34-35) 
 

D. University’s Compliance with Relevant Policies and Past Practice 
 

With respect to the discovery of the issues related to the Victim and the subsequent 
responses to address the specific misconduct, University staff acted in compliance with relevant 
policies and past practice.   However, evidence demonstrates that campus leadership did not 
follow its usual practice in its executive oversight of the incidents.  
 

1. Response by University Staff 
 
University policy provides that staff will investigate allegations of misconduct or violations 

of University policy and take appropriate action to investigate the incident and to take further 
corrective or disciplinary action as warranted by the circumstances.  As explained in the 
foregoing section, at the time the University became aware of the issues involving the Victim, 
appropriate investigative and corrective actions were undertaken. 

 
2. Executive Oversight 

 
Although the allegations involving the Victim were disclosed on October 13, 2013, and 

reported to certain members of the President’s Cabinet (Vice President of Student Affairs and 
Vice President of Administration & Finance) as early as October 15, 2013, the incidents were 
not reported to the University President until October 26, 2013.  At this time, the President was 
apprised of little more than an issue that was to be investigated.  Subsequent to this report, 
which was delivered in a few minutes at a sporting event, the UPD completed its investigation of 
the matter and recommended that four students be charged with crimes ranging from assault 
with a deadly weapon to hate crimes – against another student.  The President was not updated 
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on this development when it occurred (October 29, 2013) and, in fact, received no update on the 
matter until November 20, 2013 just prior to announcement of the charges to be filed by the 
District Attorney.  The President did not receive any further report from the Vice President of 
Student Affairs (who made the initial report on October 26) or from the Vice President of 
Finance & Administration (one his reports, the Police Chief, provided updates on the status of 
the investigation). 

 
Similarly, the University’s Chief of Staff was not informed of any of the allegations 

concerning the Victim or the ongoing police investigation until November 20, 2013.  There is no 
reporting relationship between the Chief of Staff and the Cabinet members; Cabinet members 
will report directly to the President within their areas of responsibility.  The President and the 
Chief of Staff believe that the matter should have been brought to the attention of the Cabinet or 
reported in greater detail to the President.  Their concern is that because of the lack of earlier 
notice the University was not in a position to respond timely to the incident or to take the steps 
senior leadership would have deemed appropriate to the circumstances and would have taken if  
notified. 

 
Our factual findings indicate that this failure did not result in a violation of University 

policy regarding administrative issues for which the University staff was responsible (i.e., the 
failure to take action required under applicable policy), but the failure of internal communication 
precluded senior level oversight of the matter according to established practice.  Consequently, 
the University missed the opportunity to address institutional concerns related to insuring 
security of the students (in addition to the Victim, the Suspects, and the other residents on that 
floor – physically and environmentally (i.e., with respect to anticipated publicity or other 
interference with the academic setting), general campus security, and media relations in a more 
timely fashion. 
 
(See, Appendix 4(B)) 

     
II. SCOPE OF THE INQUIRY 
 

Our inquiry has been defined as an exploration and reporting of the facts related to the 
incidents involving the Victim and identification of the relevant University policies and practices 
implicated by those facts.  In discharging this obligation we have been guided by the four 
requirements set forth in the President’s appointment message. (Appendix A)   

 
Consistent with the terms of our appointment and the establishment of the special task 

force, we have not been asked and we do not seek to determine, whether the University could 
have or should have acted differently.  Our task in this matter is to uncover and to report the 
facts that may explain why the circumstances unfolded as they did.  Furthermore, we have not 
sought to determine recommendations for future practices or alternatives to the University’s 
current practices and procedures.  We understand that the special task force will explore these 
questions and issues as they are raised by the facts.   

III. METHODOLOGY/CONTENTS OF THE REPORT 
 

Our inquiry focused on clarifying the sequence of events and the related circumstances 
regarding the criminal charges filed by the DA on November 21, 2013.  Our inquiry was 
preceded by several investigations and where appropriate we used information uncovered in 
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those investigations, in particular relying on statements from those investigations where the 
witness was not available for our inquiry.   

 
Our inquiry began on December 3, 2013 and continued to submission of this report on 

January 31, 2014.  Our work included approximately 40 interviews (initial and follow-up) and 
questioning of the witnesses identified in Appendix 2.  We spoke with all of the University 
professional and student staff who played some role in the decisions related to the incidents and 
reviewed all of the documents that related to communications with the Victim and Suspects and 
internal reporting related to the incidents.   

 
The Victim declined our request for direct questioning given the pending criminal 

charges and his likely role in those proceedings and the preference of his family to reclaim a 
degree of privacy in the matter.11  Accordingly, we have relied on the statements that the Victim 
provided to UPD and others to understand the nature of his complaints.  As noted in this report, 
there are instances where we have not been able to confirm key details due to the unavailability 
of the Victim and have relied upon other witness statements.   

 
Similarly, three of the four Suspects elected not to participate in this fact-finding because 

of pending criminal charges.12  As with the Victim, we have relied upon the statements, if any, 
that the Suspects provided as part of the UPD investigation.  Of the remaining Suitemates, only  
Suitemate B refused our request for an interview.  Accordingly, we have relied upon the 
statements that this witness provided as part of the UPD investigation.  Otherwise, the other 
students who were witness to these issues were cooperative in our fact-finding.13     

 
The appendices and exhibits identified at the end of the report detail the publicly 

available documents and information that we reviewed in preparing the report.  Because of the 
pending criminal proceedings we have summarized information and evidence compiled in the 
course of the UPD investigation in lieu of including the Incident/Investigation as an exhibit.  
Because of privacy rights afforded under the Family Educational Rights and Privacy Act (20 
U.S.C. § 1232g; 34 CFR Part 99)(“FERPA”), related state statutes and University policy, we 
have not included in this report information derived from the Student Conduct investigation and 
have relied on information from other sources as described above and herein.  Similarly, in light 
of confidentiality/privacy rights of third parties we reviewed all of the documentation in the CAIT 

                                                 
11 To avoid contacting the Victim without proper introduction, we relied, initially, upon University 
staff familiar to the Victim to arrange an interview with the Victim.  The initial response to these 
inquiries was a request by the Victim’s family to maintain privacy.  Subsequently, we requested 
the opportunity for an interview through the family of the Victim’s roommate who had a personal 
relationship with the Victim and his family.  Eventually, we contacted the Victim’s mother to 
explain our request to speak with the Victim and the scope of our inquiry. (Appendix 6)  
Ultimately, we were informed that an interview as part of this fact-finding was not possible due 
to the pending criminal investigation/proceedings.  Under University policy (see Section 
VIII.B.3., supra) the Victim may be compelled to participate in inquiries related to this matter.  
However, we determined that exercise of such authority was not appropriate at this juncture. 
12 Suspect 2 agreed to our request for an interview, notwithstanding the criminal charges. 
13 The roommate of Suspect 3 declined our request to provide additional information beyond his 
brief statement in the Police Report. 



 

- 11 - 
 

6098501.1 

logs to confirm statements provided by witnesses, but have not included those logs given the 
disclosure or personal, confidential information of third parties contained in the log. 

 
We have reviewed the evidence in the matter under a preponderance of the evidence 

standard.  Under this standard we have drawn conclusions or made findings where the majority 
of the credible evidence supports the conclusion or the fact. 
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CHAPTER TWO:  The Facts 

IV. SAN JOSE STATE UNIVERSITY  

A. Background 
 

San Jose State University was founded in 1857 and is the oldest public institution of 
higher education on the West Coast.  The University is one of 23 campuses in the California 
State University System.   The University’s mission is: 

 
To enrich the lives of its students, to transmit knowledge to its 
students along with the necessary skills for applying it in the 
service of our society, and to expand the base of knowledge 
through research and scholarship. 

 
Academically, the University consists of seven colleges, offering 69 bachelor's degrees 

with 81 concentrations and 65 master's degrees with 29 concentrations.  The University is 
accredited by the Accrediting Commission for Senior Colleges and Universities of the Western 
Association of Schools and Colleges. Various college programs are accredited by specialized 
accrediting agencies.  The faculty for the Fall 2013 semester consisted of 1687 members 
(tenured, probationary and temporary lecturer).  For the Fall 2013 semester, the University’s 
total enrollment was 31,049 students – of which 83% were undergraduates and 3,736 were first 
time freshmen.  Fifty eight percent (58%) of the students identify as minority14 and 9% are 
foreign students. 

 
Physically, the University’s main campus consists of more than 50 major buildings 

(including 23 academic buildings and seven residence halls) on 19 city blocks in downtown San 
Jose.  The seven residence halls include traditional 2-3 person college dormitory settings (i.e., 
Joe West), apartment-style living arrangements used by students and faculty (certain of the 
Campus Village buildings, and multi-resident suites (such as the one occupied by the Victim and 
his Suitemates).   

B. Governance 

1. Key Personnel  
 
The University’s President is Mohammad Qayoumi and he is assisted by his Chief of 

Staff Dorothy Poole.   Four major divisions make up the University's administration:  Student 
Affairs, Academic Affairs, University Advancement and Administration and Finance.  Four 
Senior Leaders for these divisions report directly to the President, including the Vice President 
for Student Affairs, William Nance.  (Appendix 7(A))  The Division of Student Affairs includes 
Campus Life and its sub-units:  University Housing and Student Conduct & Ethical Development 
(“SCED”).  Cathy Busalacchi is the Associate Vice President (“AVP”) for Campus Life, reporting 

                                                 
14 American Indian (<1% [of total students]), African American (3%), Hispanic (22%), Asian 
(32%). 
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to the VPSA. (Appendix 7(B))  The Director of Housing, Vic Culatta, and Director of SCED15 
report to the AVP-Campus Life. (Appendix 7(C)) 

 
The President is assisted by the President’s Cabinet consisting of:  the Chief of Staff, 

VPSA, Vice President for Administration and Finance (Shawn Bibb), Vice President for 
Advancement (Rebecca Dukes), Director Division of Intercollegiate Athletics (Gene Bleymaier), 
and the Provost and Vice President for Academic Affairs (at the time Ellen Junn).  The Cabinet 
meets weekly to review and decide on matters raised by the members of the group.  The 
Cabinet does not have a specific mandate but its focus is on issues of institutional concern. 

 
The University has established a Crisis Assessment and Intervention Team (“CAIT”).16  

CAIT’s mission is to monitor conduct and behavioral issues involving students and faculty and to 
refer individuals involved in campus incidents to appropriate resources.  CAIT has no 
operational authority, but, where appropriate, may make informal recommendations for 
response to campus incidents involving conduct and behavioral issues.17  CAIT is comprised of: 

 
AVP- Campus Life (Chair) 
Police Chief 
Associate Vice President for Undergraduate Studies 
Associate Vice President for Student Affairs 
Assistant Associate Vice President for Faculty Affairs 
Director, Equal Opportunity & Employee Relations/Deputy Title IX Coordinator 
Executive Assistant to VPSA (CAIT Coordinator) 
 

The Director, Student Counseling Services and the Director, Student Conduct and Ethical 
Development also participate in CAIT meetings in an unofficial capacity. 
 
 CAIT meets on a regular bi-weekly basis and at each meeting reviews new cases and 
updated information on continuing cases.  New incidents involving behavior/conduct issues – 
reported officially to law enforcement, in the Student Conduct process, or informally to CAIT 
staff – by students, staff, and faculty are proposed for inclusion on the CAIT agenda by the CAIT 
coordinator.  At each meeting, the CAIT team reviews new items and determines whether a 

                                                 
15 Staci Gunner was the Director of SCED until the end of the Fall semester.  Shannon Quihuiz 
is currently the Interim Director. 
16 Organizations similar to CAIT were established at most college campuses in the wake of the 
Virginia Tech shootings.  In the aftermath of that incident authorities discovered that the student 
perpetrator had been involved in a series of behavioral/conduct issues across the Virginia Tech 
campus, but the institution had no mechanism in place to identify and to monitor such a course 
of conduct.  CAIT’s role is to insure that issues arising in different areas of the campus are 
tracked consistently for the purpose of identifying potential patterns and warning signs indicating 
a potential for future problem behavior and the opportunity for intervention before such a 
problem arises. 
17 CAIT does not operate pursuant to a specific University policy or directive, but derives its 
general authorization under policies and directives providing for campus safety and security.  
CAIT has recently undertaken training of its members under the principles of the National 
Behavioral Intervention Team Association (“NaBITA”) and has adopted procedures for case 
assessment and monitoring consistent with NaBITA best practices. See, www.nabita.org. 
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CAIT case should be opened.18  The CAIT coordinator maintains a log of open cases and 
provides updates to the committee on new developments by revising the continuous log before 
each meeting.  Because of the confidential nature of information provided to the committee in 
the CAIT log (private/confidential information concerning Student Conduct, medical, and 
investigative information), the committee members are provided copies of the log in each 
meeting, but do not maintain personal copies of the CAIT log.  Information from CAIT meetings 
is held in strictest confidence. 
 

2. Internal Reporting and Communicating of Campus Incidents 
Involving Students 

 
The University has several established processes for reporting incidents involving 

students.  If an incident involving a student occurs it is likely to be reported in one or more of the 
following ways: 

 
- Law Enforcement:  Incidents involving violations of law may be reported to the 

University Police Department. For matters involving students, UPD provides reports to Student 
Conduct, the Title IX Coordinator, and University Housing (for incidents occurring in campus 
housing).  In addition, UPD provides the AVP-Campus Life with a daily report of on-campus law 
enforcement activity. 

 
- Student Conduct Reporting System – PAVE:  Incident reports involving students 

are uploaded to the PAVE system for disposition through the Student Conduct process.  Such 
reports are generated by Student Conduct upon report of a student incident and in many 
instances by University Housing pursuant to an incident occurring in on-campus housing.19  
PAVE files/records are subject to disclosure restrictions under FERPA. 

 
- Morning Report:  The Morning Report is an unofficial daily report prepared each 

morning by the University Housing RLC on-duty.  The Morning Report reflects matters that RAs 
on duty in each of the dormitories have reported to the RLC or ARLC on-duty the previous 
evening.20  Each morning the AVP-Campus Life compares the Morning Report with the UPD 
daily report of activity and will follow-up if there are discrepancies/inconsistencies in the matters 
included in each report. 

 
- On-Duty RA Duty Log:  Each of the dormitories has RAs on duty each 

evening/night.  The on-duty RA maintains a log of activity that is provided to the building RLC 
each morning.  The duty log identifies significant actions and interactions undertaken by the RA, 
including matters that may be reported separately to the on-duty RLC/ARLC. 

                                                 
18 Items determined to fall outside of CAIT’s jurisdiction may be referred back to the appropriate 
department/division for follow-up and monitoring. 
19 The Assistant Director for Residential Life in the University Housing department is a Deputy 
Student Conduct Officer and has access to information in the PAVE system. 
20 If an RA on duty seeks guidance from an RLC or ARLC who is not the on-duty RLC/ARLC, 
the matter will likely not be reported in the Morning Report, but may be the subject of an incident 
report in PAVE or specific follow-up by the RLC/ARLC to whom the report was made (reported 
through the Housing chain of command)).  
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C. Values and Culture 
 
 The values of the University are reflected in the work of the Division of Student Affairs.  
The mission of Student Affairs is to provide student-focused programs and services that support 
student success and enhance the student experience at San Jose State.  It works to create 
critical student learning opportunities beyond the classrooms that support the intellectual, 
personal and civic growth of the University's students.  Student Affairs has six core values:  
Learning, Student Success, Excellence, Integrity, Diversity, and Community.  The Division also 
publishes a set of Student Rights and Responsibilities that reinforce these values and the 
values of the University as a whole:  Students are expected to demonstrate academic integrity, 
accountability for one's actions, respect for oneself and one's community, and personal 
development.  Additionally, included in the SJSU Catalog, available to students online, is the 
following regulation concerning "Campus Climate": 
 

As members of a university community it is our responsibility to advocate 
tolerance, respect and understanding at a level above that which is 
minimally required of us by law. While SJSU has largely succeeded in 
creating a diverse campus community, it must also actively promote a 
civil campus climate. This may require changes in attitudes and behaviors 
as we develop our common bonds. 

 
The University's leadership is defined by a belief that shared decision making and collaborative 
university governance is at the core of San Jose State's culture.  To that end, the leadership 
"promotes discussion and engagement among faculty, staff, students and the community to 
shape and accomplish the goals" of the University.   
(See, http://www.sjsu.edu/discover/administration/index.html)   

 
1. Strategic Plan Vision 2017 

 
With input from the University community, San Jose State has developed a strategic 

plan of campus and community improvement called Vision 2017.  The guiding principles of 
Vision 2017 include the University's "Strong and Unique Sense of Place" and Unbounded 
Learning."  By a "Strong and Unique Sense of Place," the strategic plan recognizes the 
University's dedication to create a "welcoming, vibrant and safe environment that fosters a 
sense of belonging and Spartan pride."  "Unbounded Learning" refers to the University's 
"innovative, engaged learning community committed to preparing students with adaptive skills 
and knowledge for a global 21st century."  The stated goals of Vision 2017 are to develop 
communities that create a sense of belonging, to enhance student success through innovation, 
to establish a culture of helping, to improve organizational responsiveness, and to create 
modern collaborative spaces. 

2. Diversity Plan 
 

In 2013, President Qayoumi established a Diversity Commission, the mission of which  
is to help the University assess its current status, and to align, integrate and improve its 
institutional policies, education practices and programs to have a more powerful impact on 
student learning and achievement.  The Commission's work will examine University principles of 
diversity such as Institutional Viability and Vitality, Education and Scholarship, Access and 
Success and Campus Climate, and Intergroup Relations.  It is expected to develop and refine a 
comprehensive campus diversity plan with input from the entire San Jose State community and 
by evaluating relevant models of other successful universities.  The Commission was originally 



 

- 16 - 
 

6098501.1 

co-chaired by Ellen Junn, Vice President of Academic Affairs and William Nance, VPSA.  Ms. 
Junn left the University in January 2014 to take over as Provost and Vice President of Academic 
Affairs at CSU Dominguez Hills. 

V. KEY EVENTS - BACKGROUND 

A. Freshmen Orientation. 
 
 Prior to the start of the Fall semester, all freshmen students were required to enroll in 
one of the 2-day, on-campus orientation programs designed to introduce the incoming students 
to University life and expectations as they matriculated.  The programs were conducted in June 
and July 2013 and students attending the program stayed overnight in one of the on-campus 
housing facilities.  In addition to briefings on campus programs, class registration policies, and 
on-campus resources, students were required to attend an evening program focused on real-life 
situations that they might expect to encounter as they entered the new world of being a college 
student.  The program, delivered through a series of skits based on typical campus-life 
situations, emphasized cultural values unique to the University and expectations of students 
defined as “Spartan Pride.” (Exhibit C)  The program culminates with a “pinning,” recognizing 
the incoming students commitment to abide by the principles demonstrated in the program. 
 
 Suspects 3 and 4 completed the First-Time Freshmen Orientation program, including the 
mandatory evening program on June 11-12.  Suspect 1 completed the program on June 25-26 
and Suspect 2 completed the program on July 25-26. 

B. Housing Policy/Moving Into Campus Village. 
 

In anticipation of entering the University as a freshmen student, the Victim submitted an 
application for on-campus housing.  The application includes execution of the campus housing 
License Agreement. (Exhibit E)  University policy provides that all non-local freshmen are 
required to live in on-campus housing.  One of the newer Campus Village dormitories is 
designated primarily for freshmen students and students are housed in this building in “suites” 
that consist of a common area (kitchen/dining and living room) and four two-person bedrooms.   

 
Generally, students are assigned randomly to housing based on the timing of their 

completed applications.21  As an exception to random assignment, two students may request an 
assignment that the University will honor upon completion of both applications.  Similarly, 
students may request to live in certain “themed” living communities if they qualify.  One of the 
themed communities in the Campus Village freshmen dorm is designated for students in the 
College of Engineering.  Students may request assignment to the College of Engineering Living 
and Learning (“CELL”) by completing an application with the College of Engineering in addition 
to the Housing application. (Exhibit F)  

 

                                                 
21 In the past, the University had experimented with programs to “match” roommates, but had 
abandoned the practice as the tools used to make the matches were not very effective.  For 
example, Housing learned that questionnaires for determining student preferences were often 
inaccurate/misleading as they were filled out by the student’s parents and did not reflect the 
actual preferences of the student.  Random selection proved to be more efficient and effective 
for initial assignments.   
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The Victim applied for housing in the CELL community and requested assignment to a 

room with another student from his high school.  The Victim received the housing assignment 
that he desired and was assigned to a room in a suite on the 7th floor of his building in Campus 
Village.  Students moved into housing on August 16, 2013 for the fall semester.  The Victim and 
his seven suitemates moved in on that date.  On the first day in the dorms, all of the students 
meet with the Residential Life Coordinator for the building and the Resident Assistant for their 
floor/room.   The first day meeting is mandatory and provides an opportunity for the Housing 
staff to inform students of Housing policies and practices and explain the operation of the 
dormitory and programs available to students.  The Victim and the Suspects participated in 
these first-day programs and the orientations by the RLC for their building and the RA for their 
floor (RA 4).   

 
Students are required to abide by their initial room assignments for the first two weeks of 

the semester.  After two weeks, students may request a no-questions-asked change of room 
assignment. (Exhibit G) The period for requesting such assignments is two weeks; thereafter, 
students may request a room change, but must provide a reason for requesting the change.  
The Victim did not request a room change during this period or at any other time. 

C. University Housing Staff 
 

University Housing utilizes student and professional staff to assist students in on-
campus housing.  Each dormitory has a Residential Life Coordinator, an Assistant Residential 
Life Coordinator, and Resident Assistants. (Exhibit H)  The RLC is a University staff employee, 
responsible for the entire building and supervision of the ARLC and RAs assigned to the 
building.  ARLCs are typically graduate students who assist the RLC with supervision of the 
residents and RAs.  Resident Assistants serve as a resource to student residents, monitor 
compliance with University Housing policy, and provide dormitory programs focused on 
University culture and values and enhancing the on-campus housing experience.  Generally, 
RAs are assigned to a floor in pairs; first time RAs will be paired with more experienced RAs.22 
(Exhibit H)  

 
Assistant from RAs is available 24 hours.  During regular business hours, the RA office 

is fully staffed.  The building desk is staffed until midnight and two RAs are assigned on duty 
during the evening/night hours. 

 
Residential Life Staff (RLCs, ARLCs and RAs) undergo extensive training before the 

start of both fall and spring semesters.  RLCs and ARLCs are required to attend a week of 
training before each semester; RAs have two weeks of training before the fall semester, and a 
week before the spring semester begins.  It is not uncommon for training days to extend from 
8:00 a.m. to early evening. (Exhibit I)  
 

As would be expected, the trainings help the housing staff develop the skills necessary 
to carry out their job duties.  In particular, aside from informing them of their administrative 
duties, the training programs are designed to prepare the staff for difficult interpersonal 
situations that may arise over the course of the semester.  Two programs present trainees with 
real-life scenarios played out by veteran Residential Life or other University Staff.  The first, 

                                                 
22 Typically, RAs are assigned on the basis of one RA for approximately 50 students. 
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called "Through Open Doors," requires RAs to confront staff actors in "low impact" situations, 
such as when a resident is homesick, doing poorly in class, or making noise after hours.  The 
second more intensive training is referred to as "Behind Closed Doors" and presents more 
serious scenarios such as substance abuse, domestic violence, depression or medical 
transport.  These sessions are time-intensive and interactive:  RAs are divided in groups and 
take turns addressing particular factual situations in front of their group.  After an RA has taken 
his/her turn, he/she gets feedback from all other participants, including other RAs.23 

 
The training programs are planned and executed by University Housing and include the 

active participation of the Assistant Director for Residential Life, RLCs, and the Vice President of 
Student Affairs.  RAs receive performance evaluations each semester and re-employment as an 
RA for the following semester requires a positive performance evaluation. (Exhibit J)  

D. Relationship Among Suitemates 
 
The Victim and his roommate knew each from their high school days, but the other 

Suitemates met each other for the first time on move-in day.  The Suite had four private 
bedrooms and roommates were assigned as follows: 

 
“A” bedroom:  Suspect 3 and Suitemate A 
“B” bedroom:  Suspect 4 and Suitemate B 
“C” bedroom:  Suspects 1 and 2 
“D” bedroom:  Victim and his roommate24 
 
From the outset there was a good relationship between the Victim and his Suitemates:  

Suspect 1 described a good relationship with the Victim.25  And Suspect 1 and the Victim made 
plans to pledge to the same fraternity.  Suspects 2, 3 and 4 described a good relationship with 
all of the Suitemates from the outset and noted that the relationship, from their perspective 
continued to be good.  Suitemates A and B concur in this assessment.  The Victim has also 
stated that he feels that a good relationship with Suspects 3 and 4 remains as well as with 
Suitemates A and B.26   

 
 

                                                 
23 A member of the fact-finding team anonymously attended a three-hour "Behind Closed 
Doors" RA training on January 14, 2014.  All participants (RAs)  took the program seriously, 
appeared well-equipped to handle the difficult situations presented, and – where appropriate – 
referenced University resources that were available to assist them in addressing resident 
conflict issues. 
24 We are informed by the residents in the Suite that the Suitemates included a mix of 
backgrounds:  one African American, one Hispanic, and one Asian American. 
25 In particular, Students D and E commented that Suspect 1 and the Victim got along well and 
would "hang out" together on occasion. 
26 For the Spring semester, Housing accommodated the Victim’s request to relocate to a new 
housing assignment in one of the other Campus Village dormitories. 
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VI. KEY EVENTS – INCIDENTS INVOLVING THE VICTIM 
 

A. The Victim’s Statement of Behavior by His Suitemates27 
 
In his conversation with the RLC on October 14, 2013 and statements to the police on 

October 15 and 24, 2013, the Victim described the following events: 
 
– The prior evening the Victim returned to his room to find a racial slur written on 

the dry erase board in the common area of the Suite and a confederate flag draped around a 
cardboard cutout of Elvis Presley in the living room.  

 
– The victim said his father spoke to his Suitemates and the discussion went well 

and seemed to be positive. 
 
– The Victim recalled the first assault was possibly during the first week of 

September and involved the bikelock placed around his neck.  He stated that Suspects 1, 2 and 
3 were involved in this incident and that he resisted against the attempt to place the bikelock 
around his neck.  Afterwards, the Victim said the Suspects were laughing and that he told them, 
"don't let this happen again."  He made it clear that he did not think it was funny or that he was 
alright with their behavior.  
 

– The next incident was about a week later.  The Victim stated that he was in 
Suspect 4's room talking about classes and Suspects 1, 2, 3, and 4 approached to put the 
bikelock on him again.  The Victim described a struggle in the “B” bedroom and that Suitemate 
B was blocking the door.  The Victim said the Suspects held him down while they tried to get the 
bikelock around his neck.  The Victim believed that Suitemate B was going along with the four 
Suspects and actively participating. Other people in the Suite saw what was happening, but did 
not help and he was scared.   The Victim said that he continued to struggle and eventually 
Student C intervened and told the Suspects to stop.28 

 
– The Victim states that he believes everyone other than Suspects 1, 3 and 4 are 

his friends.  
 
– After an incident where students from another Suite took his Suitemate’s fish he 

saw a note from his Suitemates threatening corporal punishment against the residents and the 
Victim if there was another attempt to take the fish.  The Victim asked Suspects 1 and 2 to 
remove the note; the note remained but Suspect 3 changed the Victim's name on the note. 

 

                                                 
27 Because we did not have the opportunity to speak with the Victim we set forth these 
allegations at the outset so that his claims regarding the alleged behavior are clear.  In doing so, 
we do not presume these statements to be undisputed or dispositive, but, rather a point of 
reference.  In the succeeding sections we discuss other facts we have uncovered relative to 
these allegations.  
28 Some witness statements, including the Victim’s, have speculated that Suspect 1 was 
involved in this incident.  Student C, however, is clear that she came into the Suite with 
Suspect 1 after this incident had started and that Suspect 1 was never involved in the attempt to 
put the bikelock on the Victim. 
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– The Victim heard Suspects 1, 2 and 4 outside his room when he was barricaded 
in his room. 
 

– The Victim  was also barricaded in the bathroom by Suspects 1, 2 and 4 for 
several minutes. 

 
– The Victim was warned by his roommate that Suspects 1, 2 and 4 had taken his 

shoes and planned to trap the Victim in a closet.  The Victim said the Suspects left clues for him 
to find the shoes and insisted that he play along.  The Victim followed the notes until he got to a 
closet, from which the door handle had been removed.  The Victim asked two friends (Students 
D and E) to help him because his Suitemates were "messing with him again."  The Victim asked 
them to standby so the Suspects "don't get me."  

 
– The Victim told Suspects 1, 2 and 4 that he did not like what was happening to 

him and that he couldn't take it anymore.  The Victim threatened several times to report them to 
RA 4 and hoped after each warning things would get better, but they got worse. 

 
– The Victim states he stayed away from the Suite and always locked his door at 

night because he feared the Suspects would do something to him.  He also said he could not 
study in his room and that it affected his grades.  

 
 – His Suitemates gave him a sarcastic apology note with a reference to "the 
Beloved Reverend Doctor Martin Luther King, Jr." along with a post script that stated something 
to the effect of, "We do not advise you to ignore us."  

 
– The Victim said that in high school a classmate verbally harassed him, but the 

current incidents were different because they were physical.  
  

 – The Victim said that he was the only resident of the room being targeted in such 
incidents and that it was because he was black. The Victim said that it was his perspective that 
the lock was placed around his neck to symbolize, "Putting chains and locks on the black kid."  
However, he stated also that he did not think the Suitemates were racist, but that these events 
were part of, "A prank war gone extreme."  The Victim stated he had not played pranks or jokes 
on others in his Suite.  

 
–  The Victim stated "race has always been used, with name calling and the bike 

lock."  The Victim claimed the bike lock and the posting of the confederate flag as references to 
slavery and he was the only Suitemate that was given and called a racial nickname (3 fifths).  
 

– The Victim's parents were not aware of all the violence perpetrated against their 
son.  

B. Nicknames 
 
Shortly after moving into the Suite, a student from a suite across the hall (“Student A”) 

joined the residents in the Suite (all of the residents were present in the Suite except for the 
Victim’s roommate) in a discussion of possible “nicknames” for residents in the Suite.  The 
participants in this discussion included the Victim, Student A, Student B, Suspect 1, Suspect 3, 
and Suspect 4 (we have not confirmed that Suspect 2 participated in this discussion, though he 
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was present in the Suite).  Student A states, as confirmed by Student B, that there was difficulty 
finding an appropriate nickname for the Victim.29  Nicknames were proposed for all of the 
students in the group.  The Victim’s roommate noted that nicknames were written on the dry 
erase board in the room as they were proposed (whiteboard).  Student A says that because 
there was difficulty in finding a name for the Victim, she suggested that they could try something 
like “3/5” as a nickname.  One of the students did not understand the reference and Student A 
explained.30  The Victim’s roommate does not recall that this nickname was actually written 
down on the whiteboard. 

 
The Victim stated he did not like the name and the discussion continued with the 

suggestion of using “fraction” instead.  The Victim found this name less objectionable.  Reports 
vary among the other witnesses, but each of the Suspects was heard to use the “3/5” nickname 
at least once for several days after this meeting and by the end of the second week of school, 
the nicknames were no longer used.  Suitemate A denies that he used the objectionable 
nicknames, but Suitemate B admits that he used the “3/5” nickname for a couple of days.  The 
Victim did not report this incident or his concerns over the nicknames to any University official. 

C. Barricading 
 

Suspect 2 stated that it was not unusual for the Suitemates to block exit from one of the 
bedrooms from the outside from time to time and that most of the Suitemates engaged in this 
behavior on occasion.  Suitemate A confirmed that this occurred.  The instances where this 
occurred were described as random and minor involving all of the Suitemates. 

 
The Victim reports that at some point, perhaps in the month of August, one or more of 

the Suspects moved a table in front of the door of the “D” bedroom, effectively barricading the 
Victim and his roommate in the room.  Suitemate B stated that Suspects 1 and 4 were 
responsible for barricading the Victim and his roommate in the room in this fashion; he says that 
it occurred sometime in mid-September and that the Victim and his roommate were held in the 
room for about 5 minutes.31  The Victim’s roommate called Suspect 4 on his cell phone and 

                                                 
29 Some of the suggestions included “Don Juan” and “Desperate Jose.”  There were also 
nicknames proposed for the other roommates. 
30 Student A explained that “3/5” referred to the “Three-Fifths Compromise”  between Southern 
and Northern states reached during the creation of the U.S. Constitution at the Philadelphia 
Convention of 1787.  The compromise provided that three-fifths of the enumerated population of 
slaves would be counted for representation purposes regarding both the distribution of taxes 
and the apportionment of the members of the United States House of Representatives.  
31 The Victim’s roommate said that the incident lasted about 10 minutes and that Suspect 4 
responded quickly when he call him to release them from the bedroom. 
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requested that the table be removed so that the door could be opened.  Suspect 4 complied a 
few minutes later.32 

D. Bikelock Incidents 

1. Bikelock Incident 1 
 
 In early September, Suspect 2 bought a U-shaped bike lock for his bicycle.  Suspect 4 
had recently seen an episode of a television show called "Workaholics" in which the characters 
put a bikelock (similar to the one purchased by Suspect 2) around the neck of one of their 
friends.  The character with the bikelock around his neck is about to meet with his boss and 
clients and his friends play a game of hide and seek with the key.33  Suspect 4 thought that this 
was funny and decided to try it with one of his Suitemates.  Suspect 2 selected the Victim 
because he thought that the lock would fit around the Victim's neck.34   
 
 Several witnesses (Student A, Victim's roommate, Suspect 2, and the Victim) described 
the incident in the same general terms: 
 
 - Suspects 2 and 4 participated,35 

- the Victim was in the hallway of the Suite, 
 - Suspect 2 came up behind the Victim and put the lock on his neck, 
 -  the Victim attempted to remove the lock, and  
 -  after approximately 5 minutes, Suspect 2 gave the Victim the key to the lock and 
he took it off.   
 

The witnesses described Suspect 2 as "joking" around and that the Victim's reaction 
ranged from neutral to the appearance of being uncomfortable; none described the Victim as 
angry.  None of the witnesses recalled a specific statement by the Victim telling Suspect 2 not to 
do it again or to leave the Victim alone.  All tend to agree that after the lock came off, all of them 
remained in the common area for a few minutes before returning to their rooms. 
 

                                                 
32 In his statements in the UPD investigation, the Victim cited other instances of being 
barricaded in his room.  However we have not been able to confirm that a barricading of this 
type (described above) occurred on more than one occasion.  Suspect 2 stated that it was a 
common practice form members of the suite to hold a door shut from the outside when the 
occupant needed to leave and it was a joke that was played on others in the suite.  Student B 
confirmed this point.  The Victim's roommate reported that the Victim told him that he had been 
trapped in a bathroom of the Suite for a period of time, but we have not been able to confirm 
such an incident with other witnesses.  Because we have not had the opportunity to speak with 
the Victim, we are unable to provided additional information on this allegation. 
33 An excerpt from the episode is available at 
http://www.comedycentral.com/episodes/6f2hq1/workaholics-the-promotion-season-1-ep-102. 
34 The Victim's roommate is also small in stature, but Suspect 2 was uncertain how he might 
react as Suspect 2 had not had many interactions with him. 
35 One witness recalls that Suspect 1 participated, but the other witnesses could not confirm this 
point.  The Victim’s statement identified Suspect 1 as a participant, but we have not been able 
to confirm that statement. 
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 None of the witnesses recall any conduct that related to the Victim's race in the course of 
this incident.  The Suspects did not use any racial slurs or references and there were no 
references to chains, the nicknames that had been used before, or anything similar.36 
 

2. Bikelock Incident 2 
  
 In approximately the second week of September another incident occurred with the 
bikelock.37  On this occasion, Suspect 2, Suspect 3, and Suspect 4 were in Suspect 4's 
bedroom.38  The Victim was lured into the bedroom by Suitemate B and as he came in, Suspect 
2 attempted to put the bikelock on him again.  The Victim resisted, knocked down the Suspects 
and all of them ended up on the floor between the beds.  In the course, Suspect 2 bumped his 
head on the bed and the Victim bruised his lip.  At that point, Student C intervened, the scuffling 
ended, and the Victim left the room.     
 
 Suspect 3 said that this incident occurred at a time that there was no animosity amongst 
the Suitemates.  Suspect 3 said that he later spoke to the Victim to apologize, but the Victim did 
not seem bothered by the event and made a joke about "getting even" next time. 
 
 Again, there was no evidence of any conduct that related to the Victim's race in the 
course of this incident.  The Suspects did not use any racial slurs or references and there were 
no references to chains, the nicknames that had been used before, or anything similar. 

E. Shoes 
 

1. 1st Incident 
 

In mid-September the Victim returned to find that his shoes had been removed from his 
closet.  The Victim spoke with Suspects 1 and 2 and they eventually admitted that they had 
taken the Victim’s shoes as a joke/prank.  After this confrontation the shoes were returned. 

2. 2nd Incident 
 

In early October the Victim returned again to find that his shoes had been removed from 
his closet.  On this occasion the Victim’s roommate warned him that he had overheard a plan by 
Suspects 1 and 2 to lure him into a closet in the Suite where the inside handle had been 
removed.  The Victim found that a note had been left in place of his missing shoes, providing 
clues to where he could find his shoes.  The note contained the following language: 

                                                 
36 Some media reports refer to the Victim being held in chains.  There is no evidence that this 
occurred.  In both incidents the U-shaped bikelock was used by itself.  In response to the  
question that the Victim was asked after he reported this incident the following month ("why do 
you think they did this?"), the Victim stated it was "like putting chains on the black man." 
37 This is a best estimate of the date.  We were not able to obtain from the Victim any 
confirmation of the dates/timeframes of these incidents 
38 The Victim stated that Suspect 1 was present.  Suspect 1 denies involvement in this incident; 
his statement is confirmed by Student C (Suspect 1 and Student C were dating at the time).  
Student C says that she and Suspect 1 came into the Suite after the incident began and that 
Suspect 1 never took part. 
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If you wish to find your shoes 
you must find the several clues 

Must ponder das boot 
unless the germans shout shoot 
For that is the faggot’s fate 

In the enrichment center you must wait 
Eat shit and die 

blah blah blah pie39 
 

The Victim went to RA 4 and asked for his help.40  The Victim reported that he thought 
that his Suitemates intended a prank that included luring him into a closet where the inside 
handle had been removed (effectively trapping him in the closet).  The Victim and RA 4 decided 
that RA 4 would visit the Suite under the guise of a health/safety inspection and determine if the 
door had been altered.  This plan was designed to protect the Victim from the appearance that 
he was “snitching” on his Suitemates.  RA 4 went to the room as planned, observed the missing 
door handle and directed the Victim and his roommate (who were present at the time) to tell the 
Suspects to replace the door handle or face consequences and that he would check back later 
that evening.  RA 4 inspected the common areas of the room and did not observe any other 
violations. 
 

In the meantime, the Victim had followed the notes left by the Suspects in an attempt to 
find his shoes.  Upon arriving at the closet and seeing another note in the back of the closet, the 
Victim became concerned that retrieving the note would lead to being trapped in the closet.  The 
Victim elected to have two of his friends (Students D and E) present before he entered the 
closet and went to the suite across the hall to obtain their assistance.  The Victim’s friends41 
came to the Suite and stood by as the Victim attempted to recover his shoes.  Suspect 1 and 
Suspect 2 were also present and as the Victim went to enter the closet Suspect 1 said that they 
should push him and close the door.  Student D warned Suspect 1 not to do that and the Victim 
was able to retrieve his shoes. 

 

                                                 
39 It was not clear who had authored the noted, but Suspects 1, 2, and 4 and Suitemate B had 
named the fish that they kept in the Suite, “Das Booten Fisch.”  Suspect 1 had also made a 
comment to Student B that the closet had been set up as the “Enrichment Center,” a place for 
Suitemates to spend time by themselves.  At the time he made this comment, Suspect 1 also 
stated that the Victim could use some time in the Enrichment Center. 
40 RA 4 does not recall that the Victim ever showed him any notes associated with this “prank” 
and believes he would have remembered this note if it had been shown to him.  In the absence 
of additional information from the Victim we have no reason not to credit this statement by RA 4. 
41 The Victim’s friends were brothers whom the Victim met in the first week of school.  One of 
the friends had a girlfriend who lived in the suite across the hall from the Victim’s suite.  
Students D and E also knew Suspect 1 and that the Victim and Suspect 1 used to have a good 
relationship.  The Victim had told Students D and E about his recent problems with Suspect 1 
and his other Suitemates. 
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When Suspect 2 returned to the Suite, the Victim’s roommate informed him of the visit 
by the RA.  Suspects 1 and 2 replaced the door handle.  RA 4 returned to the Suite later that 
evening and confirmed that the door handle had been replaced.  A few days later, RA 4 saw the 
Victim and confirmed that all was okay with his roommates. 

F. Confederate Flag Incident (October 8) 
 
 Suspects 1, 2, and 4 decided to purchase a set of confederate flags for display in their 
rooms.  Suspect 1 felt the flags could be displayed to "ruffle some feathers."  Suspect 2 made 
the purchase online and received a set of three flags (one plain, one with the words "don't tread 
on me" and a third with the words "the South will rise again" and a picture of a walking 
skeleton).  On October 8, Suspects 1 and 2 displayed the flag in the window of their bedroom; 
from that location, it was visible to students walking amongst the Campus Village buildings. 
 
 During the day, Suspects 1 and 2 noted that several students, some African-American, 
had noticed and were pointing towards the flag.  Suspect 1 suggested that they could go down 
to confront the students, but Suspect 2 said he would not do that.42   
 
 A post appeared on the website "SJSU Confessions" noting the presence of the flag.  
Several comments to the posting objected to the presence of the flag.  An RA from another 
building called the on-duty RA in the building, RA 1, and alerted him to the presence of the flag.  
RA 1 confirmed the presence of the flag and on his rounds that evening visited the room with 
RA 2. 
 
 RA 1 and RA 2 knocked on the door and the Victim's roommate answered the door.  The 
RAs asked to speak with the residents in the "C" bedroom and Suspects 1 and 2 came out of 
the room.  RA 1 explained that because of the complaints, the flag in the window was a violation 
of Housing policy and it would have to be removed.  The RAs explained that the flag could be 
displayed within the bedroom, but not to the public.  Suspects 1 and 2 said they understood and 
would remove the flag, which they did.   
 
 RA 1 noted the event in the duty log. (Exhibit K)  Later that evening, Suspects 1 and 2 
came to the RA Desk to ask further questions regarding the policy related to display of the flag.  
RA 1 answered their questions. 
 
 The next day, Suspects 1 and 4 decided to display the flag in the common area of the 
Suite – specifically to see the reaction of the Victim.  Suspect 2 disagreed with this plan but 
Suspect 1 proceeded to hang the flag on the wall of the living room.  The Victim noticed the flag 
and objected to it being hung in the common area.  Eventually the flag was taken down. 
 
 The following morning, the RLC reviewed the duty log and noted the entry related to the 
confederate flag.  The RLC responded in the affirmative to a question from RA 1 regarding 
whether proper procedures had been followed.  The RLC was finishing up a priority 
investigation and made a note to speak with RA 4 regarding the Suite in their next meeting. 
 

                                                 
42 The Victim did not identify a precise date for this event in his prior interviews and witnesses 
have not been able to provide sufficient information to pinpoint a more precise date. 
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G. “Note of Apology” (October 11) 
 
 Suspect 2 stated that he became tired of the “tension” in the room and the fact that 
Suspect 1, Suspect 4 and Suitemate B were always giggling about plans for the Victim.  
Suspect 2 spoke with the Victim and expressed his desire to see things change in the Suite 
because things had gotten out of hand on both sides.43  Suspect 2 was aware that the other 
Suitemates intended to make some form of apology to the Victim.  Suspect 2 states that he 
heard Suspect 1, Suspect 4, and Suitemate B talking about a letter that they planned to send to 
the Victim.   Suspect 3 said that once he realized that the three of them (Suspects 1, 2, and 4) 
were targeting the Victim, he and Suitemate A decided to not be part of it, but neither of them 
was involved in the plans regarding the note of apology. 

 
On or about October 11, 2013, a letter was left under the door of the Victim’s room.  The 

letter contained the following text:44  
 

Mr. [Victim's full name]. 
It has come to our attention that you have taken offense to some of our actions  
over the past month.  It is not our intention to beget hostilities between the members  
of our humble abode but rather welcome all with a sense of congenial pride. 
Therefore we wish to extend our sincerest apology if our previous conduct did not make  
you feel welcome as a member of our communal domicile.  In the words of the  
Beloved Reverend Doctor Martin Luther King Jr., “We must learn to live  
together as brothers or perish as fools.”  As you may have noticed many of us in this  
suite have formed a fraternal brotherhood and we would like to cordially invite you to 
 join us as faith or fin. 
 
     Warm Regards 

       

   The Residents 
 

P.S.  The Residents have welcomed you it is not advised to ignore the call of the Residents. 
 
 
                                                 
43 The Victim questioned Suspect 2 as to what things he had done to prompt the tension, but did 
not receive a specific response. 
44 We have recreated the letter here in the form as it appeared in the document left for the 
Victim.  The letter was dated October 11, 2013.  The Victim’s roommate left for the weekend on 
October 10 and the Victim left for the weekend sometime on October 11.  The letter was found 
by the Victim’s roommate when he returned to the Suite on the afternoon of October 13.  
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H. October 13 Observations/Incident 
 
 On Thursday, October 10, the Victim's roommate went home for the weekend after his 
classes.  At the time he left, he does not recall seeing the confederate flag in the common area 
of the Suite or anything written on the whiteboard.  The Victim left the following day and, 
likewise, it does not appear that he saw the confederate flag or anything on the whiteboard 
before leaving. 
 

At some point on Friday,45 Student A was in the Suite and wrote on the whiteboard:  
“Bitches on my dick.”  Suspect 2 saw this phrase and changed it to “Bitches on my duck” as he 
believed that to be less offensive.46  He also added the phrase, “Quack Quack nigga.”  Suspect 
2 explained that the phrase he added was similar to language he experienced in high school 
where friends would make up rhyming phrases in similar style (two of the same words and a 
third word).  Suspect 2 explained that the third word in this instance was not intended as a racial 
slur – ending the word in “a” as opposed to “er” was meant to avoid a racial connotation.47   

 
In addition to the writing on the whiteboard, the confederate flag appeared again in the 

common area of the Suite.  It appears that Suspect 1 draped the flag over a cardboard figure of 
Elvis Presley that was propped up in the corner of the living room. 

 
On Sunday, October 13, the Victim’s roommate returned to the Suite, accompanied by 

his parents.  The mother of the Victim’s roommate saw the writing on the whiteboard and the 
confederate flag.  The mother of the Victim’s roommate contacted the Victim’s parents, 
explained what she observed, and recommended that they come in to the Suite to see these 
items firsthand.48  

 
Later that evening the Victim returned to the Suite with his parents.  They too observed 

the confederate flag and the racial slur on the whiteboard.  The Victim’s parents called all of the 
residents of the Suite into the common area.49  The Victim’s father spoke to the Suite residents 
and his expressed his displeasure with what he observed and explained the inappropriateness 

                                                 
45 The specific timeframe is unclear.  None of the witnesses were able to recall precisely when 
these writings appeared on the whiteboard.  But it appears that the first writing appeared 
sometime after Friday (10/11) and before Sunday afternoon (10/13). 
46 See prior footnote. 
47 Without delving into a debate over the usage of either form of the word, it is clear that use of 
the word in either form in this context is a violation of University policy.  
48 To this point, the Victim’s roommate had honored a request by the Victim not to say anything 
about the activities of the Suspects directed towards the Victim.  However, while away from 
campus that weekend, the Victim’s roommate felt compelled to tell his mother what he had 
observed.  Upon seeing the confederate flag and racial slur, the mother of the Victim’s 
roommate felt the situation was more serious than she had anticipated and she felt it essential 
that the matter be brought to the attention of the Victim’s parents, notwithstanding the request of 
the Victim to maintain confidentiality. 
49 Student A was visiting Suitemate A.  She remained in Suitemate A’s bedroom as it was clear 
to her that this was a matter for the residents of the Suite. 
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of the behavior.  For the most part the residents of the Suite listened respectfully to the Victim’s 
father.50  After speaking with the residents of the Suite, the Victim’s parents left the building.51 

 
Outside the building, the Victim’s parents called the RA on-duty and asked to speak with 

him outside.  RA 1 and RA 3 were beginning to conduct rounds at the time and came down to 
the ground floor to meet the parents outside the building.  RA 1 and RA 3 met the parents and 
described them as upset, but calm.  The Victim’s father described what they saw in the Suite 
and the conversation with the Suitemates.  The Victim’s father told the RAs that he believed the 
conversation with the students in the Suite went well and that the situation was under control.52  
The Victim’s father advised that the RAs did not need to visit the room that evening (at this point 
it was close to 10:30 p.m.), but requested that the RAs look in on the Suite within the next few 
days. 

 
The RAs returned to their office and spoke with the ARLC and related the conversation 

with the parents.  The RAs entered an account of the meeting with the parents in the duty log 
(Exhibit K) and notified the RLC by email.  RA 1 wrote: 

 
Emily, 

Prior to having our first set of rounds at 10:00PM, RA 3 and I were informed by parents that their 
son [Victim] is potentially "a victim of hate crime being committed within his suite." I was called by the 
father at 10:05PM on the RA on Duty phone, and we discussed this situation outside of the CV_ 
entrance for about 20 minutes.  

They kept reiterating how their son, [Victim], in Room #___D, is in a room that has an "Elvis 
cutout with a Confederate Flag covering him" and "hoes...nigga"53 written on the white board. The 
parents felt impacted by this, and wanted to bring this to our attention. The parents, specifically the 
father, wanted to mediate the situation and talked to all the residents within the suite. The father believes 
they will resolve the "offensiveness" but wants us, RA 3 and I, to follow up on the situation. 

We wanted to inform you about this because they will be contacting you to ensure that we 
followed up. 
 
What are your thoughts? 
Sincerest regards, 
RA 1 
(Exhibit L) 

                                                 
50 Student A could overhear some of the conversation and stated that Suspect 1 responded at 
certain point in a manner that she perceived as potentially challenging to the Victim’s father.  
However, in reporting the matter to the RAs, the Victim’s father did not indicate there had been 
a problem with any of the Suitemates in the discussion and appeared to believe that his 
comments to the Suitemates were well-received. 
51 The details of this exchange were provided by the Victim’s roommate, Student A, Suspect 2, 
and Suitemate A.  We did not have the opportunity to speak with the Victim or his parents or the 
other Suitemates.  However, the accounts by each of the witnesses with whom we spoke were 
generally consistent. 
52 RA 1 and RA 3 stated that the Victim’s father explained that he worked at a college campus 
and was familiar with dealing with students and conflicts between students in on-campus 
residences.   
53 We did not find evidence that the word “hoes” was written on the whiteboard. 
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VII. NOTICE TO THE UNIVERSITY 
 

The first report of a problem in the Suite was made on October 13, 2013, in the 
conversation between the Victim’s parents and the RAs on duty.  The evidence is undisputed 
that the Victim did not report any of the activities by the Suspects before this time. 

 
A. Lack of Report/Complaints – Decision to Keep Incidents Confidential 

 
The students who knew the Victim and observed the interactions between him and the 

Suspects report that the Victim was clearly bothered by some of the Suspect’s activities.  In 
particular, the attempt to lure the Victim into the closet (to retrieve his shoes), the second 
bikelock incident, and the display of the confederate flag in the common area of the Suite.  
Likewise, in conversations between the Victim and his roommate and Students C, D and E over 
the course of the semester, the Victim expressed frustration and at times concern over the 
treatment by the Suspects.  These other students encouraged the Victim to report the conduct 
to the RA, his parents, or some other official.  Student C encouraged him to use the anonymous 
tip line.  The Victim consistently responded that he did not want to make a report/complaint and 
would handle the situation on  his own.  The Victim also requested that the students with whom 
he spoke not report the matter on their own.54 

 
On the evening of October 13, after his parents observed what was happening in the 

Suite, it does not appear that the Victim explained to his parents the other incidents that had 
occurred over the course of the semester.  In the conversation with the RAs on duty the Victim’s 
father referenced only the items that he observed in the Suite that evening and the RAs did not 
understand that there was other conduct that he was reporting. 

 
When the Victim met with the RLC on October 14, he did not disclose the other incidents 

initially (see Section VII.C.; Exhibit L).  The Victim and the RLC discussed what had occurred 
the night before and the conversation almost ended without the Victim mentioning any of the 
other incidents.  These other incidents were disclosed by the Victim only after the RLC pressed 
him to report any additional concerns.  

B. Circumstances Constituting Potential Constructive Knowledge of the 
Events 

1. There were no outward signs that the Victim was experiencing 
problems 

 
None of the witnesses to the conduct by the Suspects against the Victim viewed the 

conduct as racially motivated at the time it occurred.  Most of the incidents were viewed by the 
witnesses as pranks, some simple and others that at some point became extreme.  The 
witnesses observed that the Victim’s general demeanor did not give any indication that he was 

                                                 
54 The Victim’s roommate explained that both he and the Victim had been subjected to bullying 
in high school and that in those experiences the Victim had been reluctant to report what was 
happening to him.  The Victim’s roommate explained that the Victim proceeded in those 
circumstances on the belief that eventually the bullying would stop (because the offenders 
would lose interest) or that making a report would only exacerbate the situation, so keeping 
quiet was the better course. 



 

- 30 - 
 

6098501.1 

under stress because of the Suspect’s conduct, except on the few occasions that he 
complained to them about an incident. 

 
Resident Assistants do not have authority to enter rooms without advance notice except 

in emergency situations.  Advance notice would typically give residents the opportunity to 
“correct” any potential violations of policy.  On the occasions where RAs visited the room, with 
or without notice, they did not observe anything out of the ordinary or that would constitute a 
violation of University policy. 

 
RA 4, assigned to the Victim’s floor, did not observe any outward signs from the Victim 

that suggested a potential problem with his Suitemates.  In the discussion of the Suitemate 
agreement (and the reference to “no bikelock of shame”) the Victim did not respond or react in a 
fashion that indicated the reference had particular significance.  Likewise, in the Victim’s request 
for assistance in recovering his shoes the Victim gave no indication that the incident was other 
than a small dispute with the Suitemates.  The RA 4 asked the Victim to let him know if there 
was any other assistance that he required.   

 
The Victim approached RA 4 on only one other occasion to ask that a sign be removed 

from the common area of the Suite.  In this instance, a dispute had arisen over a fish (claimed 
as the general property of the Suite) removed from the Suite by residents from another suite.  
Suspects 1 and 2 reclaimed the fish after a confrontation with the residents of the other suite 
(Students B and C); the Victim was present during that confrontation and Suspects 1 and 2 
suspected that the Victim may have assisted the residents from the other suite to take the fish.  
Thereafter, a note appeared over the fish, warning residents from the other suite not to disturb 
the fish.  Someone in the Suite (the Victim could not tell RA 4 who was responsible) added the 
Victim’s initials to the sign in handwriting several times.  The Victim asked the residents to 
remove the sign and asked the RA to intervene when the sign was not removed.   RA 4 spoke 
to one of the residents (he could not recall which of the Suitemates he spoke with) and the sign 
was removed. 

 
In his visits to the Suite, RA 4 did not observe anything out of the ordinary or a violation 

of University policy.   
 

2. The display of the confederate flag did not indicate a problem 
between the Victim and the Suitemates 

 
A few days after the “fish” incident, the issue arose regarding the confederate flag.  In 

responding to the complaint about display of the confederate flag, the RAs on duty did not 
encounter the Victim.  Because the flag, at that time, was displayed in bedroom of Suspects 1 
and 2, there was no indication that a problem existed with other members of the Suite.  The 
cooperation of the Suspects in responding to the RAs’ request to remove the flag from public 
display led the RAs to believe that the matter had been resolved.  While in the Suite, the RAs 
did not observe any violation of University policy. 

 
As we note above, RA 1 and RA 2 described the incident to RA 4.  Because that room 

was assigned to RA 4 he would have known that the Victim lived in the Suite, but the 
circumstances did not cause him to draw a connection between that event and a larger problem 
with the Victim.  RA 4 had asked the Victim to contact him (after the incident with the shoes) if 
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there were other problems and there had been no further reports from the Victim that indicated 
a serious problem.55  

C. Circumstances Constituting Actual Knowledge of the Events 
 

In response to the message from RA 1 on October 13, the RLC contacted RA 1 and RA 
3 and spoke with them about their meeting with the parents.  The RLC also spoke with the 
ARLC who had been present and had spoken with the RAs the night before.  Thereafter, the 
RLC contacted the Victim by telephone and requested that he come in to meet with her.  The 
RLC met with the Victim approximately an hour later.   

 
The RLC and the Victim reviewed the events of the night before.  The Victim presented 

that he felt good about the situation after the meeting between his parents and the Suitemates 
and that the situation was fine.  The RLC pressed him to talk more about his experience in the 
Suite, but the Victim's initial comments indicated he was okay.  It was not until the conversation 
almost ended that the Victim mentioned that other incidents had occurred.  The RLC probed 
further regarding these events and the RLC obtained a full report of the misconduct by the 
Suspects. (Exhibit L)  The RLC asked the Victim if he was concerned for his safety in 
remaining in the Suite; he responded that he felt okay remaining in the Suite, referencing again 
the positive effect of the discussion from the night before.  The RLC explained resources 
available for the Victim and later followed-up with the director of one of the resources to 
determine what programs were coming up that would be beneficial for the Victim. 

 
The RLC also spoke with the Victim’s mother.  She alerted the RLC to a note of 

“apology” that she and her husband had seen the night before (see Section VI.C.5.)  The RLC 
prepared a report documenting the incidents described by the Victim.  She advised the 
Associate Director of Housing and her supervisor, the Assistant Director for Residential Life. 

VIII. RESPONSE BY THE UNIVERSITY 

A. Initiation of UPD Investigation 
 

After disclosing the incidents to the RLC, the Victim stated that he did not want to report 
the matter to the University Police.  Given the nature of the allegations, the RLC felt that further 
action was required.  The RLC consulted with the Associate Director and the Associate Director 
contacted UPD to determine whether a report could be filed on behalf of the Victim.  UPD 
advised that the RLC could file the complaint and the matter would be investigated.  That 
afternoon (October 14), the RLC filed the report with UPD.  

 

                                                 
55 RA 4 had responded to a request by the Victim to have a note in the common area of the 
Suite taken down.  At the time it was not presented as a significant problem for the Victim.  We 
did not have the opportunity to hear the Victim’s perspective on his interactions with RA 4, but 
RA 4’s explanation of the events appeared consistent with other information we received 
regarding the possibility that the Victim’s demeanor may have signaled a problem.  None of the 
students we interviewed felt the RAs would have been aware of a problem with the Victim 
because they themselves saw no outward signs. 
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B. Investigation/Administration Follow-up  
 

1. Police Investigation/DHR Investigation/Student Conduct 
Investigation 

 
UPD met with the RLC and received a report of the information provided by the Victim to 

the RLC.  Because the Victim was a minor, UPD contacted his mother to request permission to 
interview her son.  The Victim’s mother wanted to contact her husband and requested that the 
interview be postponed until her husband could be involved and that they would contact the 
police.  The parents did not contact UPD that night and the next day (October 15) UPD 
contacted the parents and arranged a meeting with the Victim.  The police met with the Victim 
and his parents and obtained a report from the Victim. 

 
After speaking with the Victim, UPD visited the Suite with the RLC.  Suspects 1, 2, 3, 

and 4 were present, as were Suitemates A and B and the Victim’s roommate.  Suspect 4 is a 
minor; UPD contacted his father and his father requested that his son not be interviewed.  The 
police obtained a statement from Suspect 2 that day and later obtained statements from 
Suspects 1 and 3.  Between October 15 and 22 the police conducted interviews with: 

 
The Victim’s roommate 
Suitemates A and B 
Students A, B, C, D, E and F 
RA 4 

 
 UPD prepared an initial report on October 17, 2013, that was distributed to DHR, 
Housing and Student Conduct.  Each of those departments initiated investigations according to 
their internal procedures.   On about October 29, 2013, UPD completed its investigation and 
recommended charges be filed against Suspects 1, 2, 3, and 4. 

2. CAIT Monitoring 
 

The Crisis Assessment and Intervention Team meets every two weeks and had a 
meeting scheduled for October 16, 2013.  On October 14, 2013, the AVP-Campus Life was 
present when the Associate Director of Housing informed the Housing Director of the efforts to 
arrange for investigation of the matter by UPD.  At that point the Housing Director briefed the 
AVP-Campus Life on the matter according to the information that had been provided by the RLC 
earlier in the day.56  The AVP-Campus Life advised the CAIT Coordinator to add an item to the 
October 16 meeting agenda.  The agenda item noted discussion of “situation in Housing 
regarding alleged hate crime” and queries regarding information Housing provides to students 
regarding student support services and whether cases reported by Housing are 
escalated/referred to Student Conduct or other offices. 

                                                 
56 The AVP-Campus Life receives a “Morning Report” each day prepared by the ARLC on duty 
the night before.  Typically, the AVP will compare the Morning Report with the report of police 
activity that she receives each morning to determine what events may have occurred in on-
campus housing, what police activity may have occurred, and if events have been reported to 
the proper authority.  The Morning Report for October 14 did not include an entry for the incident 
involving the Victim; the incident was not reported to the ARLC on duty because of the 
involvement by the building ARLC and report to his supervisor.  
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In the October 16 meeting, the AVP briefed the committee on available information.  The 

discussion was brief in that the police investigation had just begun and the initial report had not 
yet been disseminated.  The case was added to the log.  The case was discussed again in the 
November 6 meeting.  At that point, appropriate investigations had been initiated and the 
committee focused on discussion of contacts with the Victim related to the ongoing 
investigations and any referrals for services that would be appropriate.  

 
The next CAIT meeting on November 20, 2013, was abbreviated due to conflicting 

meetings regarding possible interim suspension for the Suspects involved in the matter. 

3. Relocation of Suspects to Alternative Housing 
 

In the initial visit to the Suite by UPD on October 15, 2013, the RLC called attention to 
the “C” bedroom occupied by Suspects 1 and 2.  The police observed: 

 
- several depictions of the “SS” symbol associated with Nazi Germany,  

- a picture of the author of Irresistible Revolution, Shane Claiborne, with a swastika 
drawn on his forehead,57 

- a campaign poster (“Solange for VP”) to which a picture of Adolph Hitler had 
been added,58 

- a confederate flag with a walking skeleton and the words “the South will Rise 
Again,” 

- a drawing of a “pentagram” hung on a paper near the ceiling.59 
 
The RLC reported these observations the decision was made to move Suspects 1 and 2 

to other housing locations. (Exhibit M)  In addition to the disturbing items found in their 
bedroom, the initial statements identified them as the primary actors in the misconduct that had 
been reported by the Victim. 

 
As the UPD investigation continued, the police determined that Suspect 4 was more 

involved in the incidents as a perpetrator than had been originally determined and he was 
identified in the initial police report as a suspect along with Suspects 1 and 2.  In a follow-up 
interview with the Victim, he mentioned that it was awkward with Suspect 4 in the Suite.  The 
                                                 
57 Claiborne’s book is subtitled "Living as an Ordinary Radical" and describes and advocates 
what the author argues to be a truly Christian lifestyle. 
58 These items were never observed by the University in the common areas of the Suite; 
however, the Victim’s roommate stated that the “Solange for VP” poster was in the kitchen area 
for a period of time.  Suspect 2 states that he asked the Victim and the Victim’s roommate if 
they were bothered by the poster and would have taken it down if they asked.  The witness 
statements do not confirm a specific date(s) when any of the items with Nazi themes were in the 
common area as opposed to the “C” bedroom.  The Victim did not complain about these items 
in his initial statement to the RLC or in his statements to the police; he did mention the Nazi 
items to Student B and she encouraged him to report the incidents. 
59 UPD determined that it represented a symbol associated with the Church of Satan.  A similar 
picture was found on the ceiling in the living room. 
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Police Chief informed the Housing Director of this comment and recommended that Suspect 4 
be removed from the Suite.60  The Housing Director directed the Assistant Director for 
Residential Life to contact the Victim and discuss the matter of removing Suspect 4 from the 
Suite.61  Housing and Student Conduct policies provided that the Victim should be empowered 
to state is preferences in the matter.  After the Assistant Director spoke with the Victim, the 
decision was made to allow Suspect 4 to remain in the Suite.62   

 
Suspect 3 remained in the Suite until he was suspended on November 20, 2013.  He 

was not identified by the police as a suspect until the report of October 29, 2013, and in the 
conversation with the Victim about the living arrangements, the Victim expressed no concern 
with Suspect 3 continuing to live in the Suite.63 

4. Interim Suspension of Suspects 
 

On October 17, 2013, after receipt of the initial police report, the AVP-Campus Life 
recommended that the VPSA direct interim suspension of the Suspects.64  Under University 
policy, the VPSA is delegated authority to impose an interim suspension: 
 

where there is reasonable cause to believe that separation of a 
Student is necessary to protect the personal safety of persons 
within the University community or University Property, and to 
ensure the maintenance of order.65  
 

 Interim suspension is neither automatic nor required and is not considered a punitive 
measure.  Interim suspension will result in removal from on-campus housing.66  As the interim 
suspension is an exception to the Student Conduct Process and the due process rights afforded 
under that policy, interim suspensions are appropriate only in exceptional circumstances.  Since 
2012, the VPSA has imposed interim suspensions in five other cases: 
 
 
                                                 
60 At the start of the police investigation, Suspect’s 4 father moved him off campus to stay with 
him at a hotel for a period of time. 
61 The Assistant Director left a telephone message and emailed the Victim on about October 25, 
2013.  She did not actually make contact with the Victim until November 5, 2013..   
62 Suspect 4 was one of the first of the Suspects to apologize to the Victim.  The Victim had 
earlier expressed the view that he was most concerned with Suspects 1 and 2 and after their 
removal from the Suite, was more comfortable. 
63 Student Affairs believed that UPD intended to charge only Suspects 1, 2 and 4 up until the 
time that the District Attorney provided notice of the charges to be filed.  At that time, Student 
Affairs was “surprised” to learn that Suspect 3 would also be charged.  However, the October 29 
police report lists Suspect 3 as an individual to be charged along with the other Suspects. 
64 At this point it would have been Suspects 1, 2, and 4.   
65 E.O. 1073, Article VI.A. (Appendix 5). 
66 University Housing policy provides for removal from on-campus housing under similar criteria.  
Housing has exercised this authority in the past typically where a direct threat has been 
presented (i.e., firearm in a housing unit). 
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 – Sexual misconduct/Sexual assault in Housing; 

 – Multiple incidents of unprovoked public shouting, racial slurs and verbal abuse; 
permission to attend classes granted initially, but subsequently revoked; 

 – Loaded gun in dorm room; permission to attend classes (supervised restriction at 
academic location); 

 – Setting off fireworks in dorm room; verbally abusive and aggressive to staff on 
multiple occasions involving multiple offices; permission to attend classes granted; and 

 – Verbal abuse, aggressiveness, and threat of bodily harm against staff and faculty 
on multiple occasions and in multiple locations. 

 
 In this instance, upon receiving notice of the charges to be filed against the Suspects, 
the VPSA determined that interim suspensions should be imposed.  The VPSA also relied on a 
verbal report by the Title IX/DHR Officer that her review of the police report had confirmed a 
violation of University policy.67  Specifically, the nature of the charges gave rise to a concern 
regarding the University's ability to provide for the safety of all of the students involved; in 
addition, the anticipated publicity that would accompany the filing of the charges and the 
potential for threats to campus security warranted the interim measures.68  The interim 
suspensions were imposed on November 21, 2013. (Exhibit O) 

5. Interim Corrective Actions by the University 
 

The University provides a number of resources to students to assist in responding to the 
challenges of campus life.  These resources are well-publicized, generally, and included as part 
of orientations conducted by Student Affairs and Housing.  However, it is evident that at the time 
of these orientations students can be overwhelmed by the information being provided.  There is 
an ongoing discussion of how availability of these resources can be communicated to students 
more effectively. 

 
On October 23, 2013, University Housing conducted an all-staff meeting that included a 

presentation by Student Conduct to review Incident Reporting, Documentation, and 
Confrontation/Mediation Skills.  In addition, as is its past practice Housing has modified RA 
training to incorporate lessons learned from these incidents.   
                                                 
67 It is not entirely clear how this factor was determinative on the question to impose the 
suspensions.  The Title IX/DHR investigation did not uncover new information not already 
reported by UPD three weeks earlier.  At this time there was no actual report – the DHR Officer 
reported her findings verbally.  In reviewing the other circumstances where interim suspensions 
have been imposed it is not apparent that this report is a required step before imposition of a 
suspension.  Moreover, E.O. 1073 does not identify this report as a mandatory prerequisite. 
68 As we discuss more fully below, the Chief of Staff was not informed of the issues involving the 
Victim until November 20, 2013.  In addition, to her concern that the issues in the matter should 
have been raised to her attention and the President’s attention sooner, she was frustrated by 
the failure to consider imposition of interim suspensions sooner, given the circumstances of the 
allegations. (Exhibit Q)  Although the decision on this point was within the purview of the VPSA, 
in the Chief of Staff’s view, the circumstances on November 20, 2013 were no different than the 
circumstances on October 17, 2013, in terms of the University’s understanding of the gravity of 
the factual allegations.     
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The Crisis Assessment and Intervention Team has identified a need for regular case 

management support.  The Chair has taken steps to create regular staffing for the committee. 
 
The University is also in the process of adopting a new system for tracking disciplinary 

actions.  The new system will improve the capability of cross-referencing and tracking reports of 
policy violations.   

6. Executive Response to the Incident 
 

The University President was notified of the issues involving the Victim on October 26, 
2013.  This was not a formal briefing, but rather a brief conversation with the VPSA as he was 
leaving a football game (to go to the airport).  The VPSA’s report indicated a “hate crime” in 
campus housing was being investigated by UPD.  The President understood from the VPSA 
that he would receive a more detailed report once the matter was fully investigated.  The 
President did not receive any other reports after that initial report.  On November 20, 2013, as 
charges were about to be filed by the District Attorney, the Chief of Staff was informed of the 
situation and informed the President in a call with the VPSA.69 

 
 In our interviews, the President and Chief of Staff expressed concern that the matter had 
not been reported, or reported more fully, to their level before November 20, 2013.  In particular, 
both expressed concern that the failure to report adversely affected several institutional 
interests, including, but not limited to, timely planning and preparing the institution for:  reporting 
to CSU leadership, communication with the Victim and his family, and communication with the 
campus (faculty, staff and students) regarding the incidents if they became a public matter.  
Inasmuch as it did become a public matter for which the President and the Chief of Staff were 
not given adequate advance notice, the opportunity for timely response in key areas was 
impaired.     

                                                 
69 The Vice President for Finance and Administration ("VPFA") received regular reports from the 
Police Chief on the status of the investigation; the President did not receive reports from the 
VPFA until after the matter was briefed to the President on November 20, 2013.  
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CHAPTER THREE:  Compliance with Policies and Procedures 

IX. Relevant SJSU Policies, Procedures and Practices. 
 

A. Statutes and Regulations 

1. Family Educational Rights and Privacy Act 

The Family Educational Rights and Privacy Act ("FERPA") (20 U.S.C. § 1232g; 34 CFR 
Part 99) is a federal law that protects the privacy of student education records.  Generally, rights 
granted by FERPA belong to the parents of an individual student, though these rights transfer to 
the student when he or she reaches the age of 18 or attends school beyond the high school 
level.  Specifically, FERPA grants parents or eligible students the right to inspect the student's 
education records and request corrections of inaccurate or misleading information.  (See 34 
CFR § 99.31.)  In addition—and perhaps more relevant here—FERPA prohibits the release of 
any information from a student's education record without written permission.  (Id.)  There are 
limited exceptions to this prohibition, however, and FERPA allows schools to disclose records 
without consent under certain circumstances, such as to school officials with legitimate 
educational interest, to appropriate officials in cases of health and safety emergencies, or to 
comply with a judicial order or lawfully issued subpoena.  (Id.)  Notably, there is no exception for 
the release of information, without consent, to the parents of an eligible student. 

The University's own policies and publications on FERPA are set forth in Presidential 
Directive 2008-02, "Institutional Policy on Access and Control of Information Contained in 
Student Records."  For the most part, the University's policies mirror those set forth in FERPA, 
with one major exception.  FERPA allows the disclosure of student information if such 
information has been designated as "directory information" (e.g., name, address, ID number, 
phone number, date and place of birth, major, etc.).  The University's policy is more restrictive 
on student directory information disclosure and permits only disclosure of dates of enrollment 
and degrees.   

2. Jeanne Clery Disclosure of Campus Security Policy and Campus 
Crime Statistics Act  

 Under the Jeanne Clery Act (20 U.S.C. § 1092(f)) colleges and universities are required 
to disclose information about crime on and around their campus.  The University must publish – 
and make available to prospective and current students and employees – yearly reports that 
document every occurrence of seven categories of crimes on campus.  These crimes include 
homicide, sex offenses, robbery, aggravated assault, burglary, motor vehicle theft and 
arson.  Additionally, instances of larceny, simple assault, intimidation, and destruction of 
property must also be reported if they are classified as a hate crime.  In reporting a hate crime, 
the University must identify the category of prejudice involved (e.g., race, gender, religion, 
ethnicity).  Universities with a police or security department are further required to maintain a 
public crime log documenting the nature, date, time and general location of each crime and its 
disposition.  San Jose State is required to abide by the Clery Act, and posts its Annual Security 
Report online.    
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3. California Standards for Student Conduct 

The "Standards for Student Conduct" for the California State University system are set 
forth in section 41301 Title 5 of the California Code of Regulations.  The Standards for Student 
Conduct identifies twenty types of conduct that constitute grounds for student discipline.  As a 
general matter, according to the Standards for Student Conduct, "students are expected to be 
good citizens and to engage in responsible behaviors that reflect well upon their university, to be 
civil to one another and to others in the campus community, and contribute positively to student 
and university life."  (5 C.C.R. § 43101(a).) 

Under the Standards for Student Conduct, student discipline can be based on any of the 
following grounds.70 

 Participating in an activity that substantially and materially disrupts the normal 
operations of the University, or infringes on the rights of members of the 
University community; 

 Threatening or endangering the health or safety of any person within or related to 
the University community, including physical abuse, threats, intimidation, 
harassment; 

 Hazing, defined as any act likely to cause physical harm, personal degradation or 
disgrace resulting in physical or mental harm, to any student, or apathy or 
acquiescence in the presence of hazing; 

 Engaging in any act chargeable as a violation of a federal, state, or local law that 
poses a substantial threat to the safety or well-being of members of the 
University community, or poses a significant threat of disruption or interference 
with University operations; and 

 Encouraging, permitting, or assisting another to do any act that could subject him 
or her to discipline. 

(5 C.C.R. § 43101(b).)  Significantly, the Standards for Student Conduct contain an explicit 
exception, noting that "[n]othing in this Code may conflict with Education Code Section 66301 
that prohibits disciplinary action against students based on behavior protected by the First 
Amendment."  (5 C.C.R. § 43101(d).)   

B. California State University Systemwide  Policies and Procedures 

1. Executive Order 1073: Student Conduct Procedures 

On April 6, 2012, CSU Chancellor Charles Reed issued Executive Order 1073 ("EO 
1073"), which  adopts and implements revised procedures for the enforcement of the Standards 
for Student Conduct set forth in section 41301 of Title 5 of the California Code of Regulations, 
as the policy for CSU students.   

                                                 
70 These are non-exhaustive, selected from all prohibited conduct for relevance to the current 
investigation. 
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2. Executive Order 1074: Systemwide Policy Prohibiting 
Discrimination, Harassment and Retaliation Against Students and 
Systemwide Procedure for Handling Discrimination, Harassment 
and Retaliation Complaints by Students 

On April 6, 2012, CSU Chancellor Charles Reed issued Executive Order 1074 ("EO 
1074"), which established a revised system-wide policy prohibiting discrimination, harassment 
and retaliation against students.  EO 1074 defines discrimination as "adverse action taken 
against a student by the CSU, a CSU employee, another student, or a third party based on any 
protected status," which includes age, disability, gender, genetic information, nationality, race, 
ethnicity, religion, sexual orientation, or veteran status.  (EO 1074, Art. I.H.and I.P.)  
Harassment is defined as any "unwelcome conduct engaged in because of a protected status 
that is sufficiently severe, persistent or pervasive that its effect, whether or not intended, could 
be considered by a reasonable person in the shoes of the student, and is in fact considered by 
the student, as limiting the student's ability to participate in or benefit from the services, activities 
or opportunities offered by the University."  (Id., Art. I.K.)  

Except in the case of a privilege recognized under California law (such as the 
psychotherapist-patient privilege), EO 1074 requires any member of the University community 
who knows of, or has reason to know of, allegations or acts that violate this policy, to promptly 
inform the DHR Administrator. 

Under EO 1074, students have the option of filing a formal complaint or initiating an 
informal resolution process.  However, the order acknowledges that "it is not appropriate [in 
cases involving discrimination, harassment or retaliation] for a student to be required to 'work 
out the problem' directly with the accused."  (EO 1074, Art. V.)  When a student chooses to file a 
formal complaint, EO 1074 sets forth detailed procedures for the filing, the University's 
investigation, and review of any findings made by the University.  Students and CSU employees 
are required by the order to cooperate with any investigation or other process contained in the 
order. 

C. San Jose State University Policies and Procedures 

1. Presidential Directives 

a. Presidential Directive 2009-04 

President Qayoumi issued Revised Presidential Directive 2009-04 on August 18, 2009, 
concerning responsibilities for administering the Student Conduct.  The Directive  Code provides 
that the Director of Student Conduct and Ethical Development in the Division of Student Affairs.  
is responsible for carrying out the duties in Executive Order No. 1043 assigned to the Student 
Conduct Administrator, including the determination of whether to initiate disciplinary action.  The 
Directive also provides that the duties of the president in Executive Order No. 1043 are 
delegated to the Vice President for Student Affairs, including the appointment of hearing officers 
(Article III), review of final reports of hearing officers and issuing notice of the final decision 
(Article IV, Sections 5 and 6), and the imposition of interim suspension (Article VI). 
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b. Presidential Directive 2007-07 

President Qayoumi issued Revised Presidential Directive 2007-07 on December 18, 
2012, concerning the University's compliance with CSU Executive Order 1074, which outlined 
procedural requirements in cases of discrimination, harassment or retaliation.  Specifically, the 
revised Directive covers the process of filing grievances with the University and the procedures 
that the University must follow in responding to complaints, including intake, investigation, 
representation of the accused, and appeals.    

 

2. Academic Senate Resolutions 

a. Sense of Senate (SS-S05-7): SJSU Shared Values 

At its April 25, 2005 meeting, the University's Academic Senate passed Sense of the 
Senate Resolution SS-S05-7.  The resolution sets forth the University's "Shared Values," 
including University goals for both undergraduate and graduate students.  These goals include 
(but are not limited to): "multi-cultural and global perspectives gained through intellectual and 
social exchange with people of diverse economic and ethnic backgrounds"; "active participation 
in professional, artistic, and ethnic communities"; and "diversity."  With respect to the diversity 
value, the resolution states that the students of the University "value and respect diversity, 
inclusion, civility and individual uniqueness and recognize the strength these factors bring to our 
community and learning environment.  All of our interactions should reflect trust, caring and 
mutual respect."  For its "Vision 2010," the resolution further states that the "University will also 
be known for providing a welcoming, inclusive environment and exemplary student support 
services from application to graduation."   

b. University Campus Climate Policy (S01-13): Commitment to a 
Campus Climate that Values Diversity & Equal Opportunity 

At its May 14, 2001 meeting, the University's Academic Senate passed Policy 
Recommendation S01-13.  The recommendation seeks to implement a "policy of commitment to 
a campus climate that values diversity and equal opportunity."  The policy states that the 
University is committed to "maintaining a climate where individuals feel welcome," "ensuring that 
students and employees have ready access to information on procedures for filing complaints 
for non-compliance with laws or university policies, with safeguards to ensure that reports can 
be filed without intimidation or retaliation," and "promoting this policy through seminars, 
discourse, and discussions."  The policy recommendation also requires that the new policy be 
posted on the University's webpage and the Human Resources Division webpage, and requires 
that all colleges and divisions be given copies of the policy and encouraged to distribute it 
widely.   

3. Student Conduct Code 

General standards for student conduct at the University are defined by the University's 
Student Conduct Code ("SCC"), which incorporates verbatim the provisions of section 41301 of 
Title 5 of the California Code of Regulations, set forth above.   

4. Housing License Agreements 

Students who live in campus housing must abide by the policies and regulations outlined 
in the Housing License Agreement, which each student must sign prior to being granted bed 
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space.  The same policies and regulations also appear in the Community Living Handbook 
("Handbook"), distributed along with other materials at the beginning of each academic year.71  
(Handbook, at p. 20.)  The regulations identify housing-related conduct that may subject 
licensees to discipline.  In addition to agreeing to comply with the SCC, by signing the License 
Agreement each student agrees to the following specific provisions: 

 Civil and Criminal Law:  Residents are required to abide by all Federal, State, 
County and local laws and ordinances.  Violation of criminal or civil law in or 
outside of University Housing Services ("UHS") facilities is basis for revocation of 
the housing license agreement.  (License Agreement, at p. 25.)   

 Community Living:  Each resident agrees to conduct him or herself in a manner 
that is conducive for fellow residents to study, live and sleep.  Each resident 
agrees to not disturb this environment, and also agrees to demonstrate 
reasonable efforts to resolve roommate and/or resident hall problems.  Residents 
are expected to report uncivil treatment of others, vandalism, and other violations 
of the license agreement.  (Id., at p. 26.) 

 Concealment of Violations:  Residents have a responsibility to take appropriate 
action, which includes but is not limited to, informing a Residential Life staff 
member if they become aware of any violations of UHS policies.  Failure to notify 
UHS staff of violations will result in judicial action.  (Ibid.)   

 Decorating and Renovating Room Structure:  It is prohibited to hang tapestries, 
flags, and burlap from the ceiling, as such materials can feed a fire.  These 
decorations may be affixed to the wall if they have been treated with a fire 
retardant and are so labeled.  All decorations visible to the public must comply 
with University policies. (Id., at pp. 27-28.)   

 Disruptive Behavior/Disorderly Conduct:  Any conduct that disrupts the normal 
order of the community is considered disorderly and is prohibited.  Residents are 
responsible for their actions as well as the actions of their guests while in any 
UHS facility or on UHS grounds.  (Id., at p. 28.) 

 Harassment and/or Assault:  Harassment of any kind will not be tolerated.  Any 
form of activity, whether covert or overt, that creates a threatening or harassing 
environment for any UHS resident, guest or staff member will be handled 
judicially and may be grounds for immediate disciplinary action, revocation of the 
Housing License Agreement, and criminal prosecution.72  (Id., at p. 32.)   

                                                 
71 The policies and regulations also appear in the Resident Advisor Manual.  (RA Manual, at 
Ch. 8.) 
72 Physical harassment/assault is defined by the University Police Department as any act of 
physical intimidation or physical harassment, physical force or physical violence or the threat of 
physical force or physical violence that is directed against any person or group of persons.  
Verbal Harassment is a verbal behavior, either in words or gestures, which dominates, controls, 
or does another person harm.  (See License Agreement, at p. 32.) 
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 Passive Involvement:  In the presence of a policy violation, residents may 
attempt to stop the violation, contact residential staff and/or immediately remove 
themselves from the situation and the vicinity of the violation.  If a resident 
chooses to remain at the scene of a policy violation, he/she will be included on 
the Incident Report and may also be held accountable for a policy violation.  (Id., 
at p. 37.)   

 University Policies:  Residents are required to abide by all university policies as 
outlined in the SJSU Catalog (available at the bookstore or on website).  (Id., at 
p. 44.)   

 Windows/Balconies/Screens/Patios:  Residents may display signs and posters in 
their residence hall room windows as long as the signs and posters comply with 
University policy.  Postings must comply with health, fire and life safety codes.  
(Ibid.)   

5. Roommate Agreements 

a. Agreement in General 

In addition to the express policies and regulations of UHS, students sharing rooms or 
suites are required to draft and sign agreements between themselves within the first few weeks 
of the semester ("Roommate Agreement").73  (Handbook, at p. 6.)  The content of these 
agreements is determined by the students themselves, with the oversight of a Resident Advisor 
("RA")74, and provides each student the opportunity to outline acceptable conduct related to 
sleeping, visitors, study habits, cleanliness, communication, décor, drugs and alcohol, and use 
of phone/TV/cable/computer.  As stated in the RA Manual, the roommate agreements "can be 
helpful if any problems later arise in the academic year to help the residents and RA calmly 
begin to discuss what changed in the agreement."  (RA Manual, Ch. 9, at pp. 136-147.)   

The Handbook outlines the basic rights of a roommate, which are intended to provide a 
reference point for residents in drafting their own agreements.  Included in this list of rights is:  
the right to be free from fear, intimidation and physical or emotional harm; the right to be 
respected as a person; and the right to expect that any and all disagreements will be discussed 
in an atmosphere of openness and mutual respect.  (Handbook, at p. 6.)   

b. Roommate Agreement for Suite 704 

The residents of Suite 704 signed a Roommate Agreement covering suite-wide conduct 
and activities, in addition to completing and signing room-specific agreements between 

                                                 
73 These are filled out only by the residents of the Classics and the Suites. 
74 According to the Handbook, RAs are student staff members whose job it is to: help effectively 
maintain and further enhance the housing program; help with roommate or community mate 
difficulties, academic questions, policy support, personal concerns, and emergency situations; 
coordinate several programs each semester and provide feedback from residents to UHS; direct 
students to the appropriate resources when they cannot address the students' concerns.  
(Handbook, at p. 4.)   
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roommates.  The general Roommate Agreement for the entire Suite was signed by all eight 
residents on September 23, 2013, and included the following relevant provisions:   

 Communication:  "Face to face if there is a problem in suite." 

 Room Décor:  "Anything goes.  Must be appropriate.  Nothing that interferes with 
daily activities." 

 Other issues:  "No 'bike lock of shame.'" 

X. NOTICE TO STUDENTS OF CONDUCT POLICIES AND PROCEDURES  
 

Students are notified of SCC and UHS policies, related disciplinary procedures, and 
avenues for reporting inappropriate conduct in a number of ways.   

First, when they arrive on campus, all students receive a new student orientation packet. 
This packet includes the following: 

 TipNow Card:  Informs students of text and email messaging system by which 
students can anonymously inform law enforcement of a crime or suspicious 
activity. 

 SJSU Stay Safe Card:  Provides students with a list of resources that students 
can call for help, including after-hours nurse advice, suicide and crisis hotline, 
counseling services, student health, UPD, and resources for domestic violence 
and rape.  The back of the card includes the statement "you are strongly 
encouraged to report any abuse, bias or hate incidents, hazing, sexual violence, 
or suspicious activity immediately" and the motto "See something.  Say 
something." 

 Handbook Information Sheets:  Provides a quick reference for information 
pertinent to living in campus housing, including what to do in an emergency, how 
to manage issues such as maintenance and lost keys, and a list of important 
phone numbers. 

 Empowered Bystander Card:  Provides students with ideas about confronting 
harmful behavior, such as being proactive, getting someone else involved or 
alleviating the situation by way of distraction. 

Second, first-year students – who are obligated (with limited exceptions) to live in 
campus housing – receive the Handbook and Housing License Agreement which contain 
policies outlined above.  These documents also refer to the SCC and rules governing SCC 
disciplinary proceedings, state affirmatively that students must abide by the SCC, and provide 
students with information they need to familiarize themselves with the policies.  (See, e.g., 
License Agreement, at p. 45.)  Both the Handbook and the Housing License Agreement also 
outline the UHS Judicial Process, and describe the interplay between the UHS Judicial Process 
and the SCC adjudicative process.  (See above for a description of the UHS Judicial Process.)   
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Third, all policies and procedures that apply to student conduct are available online, 
either by way of SJSU Department websites or in the SJSU Catalog, which includes information 
on Student Responsibilities and Rights, Campus and Information Resources, and Non-
Discrimination Policies.  All information concerning student conduct, and related complaint and 
disciplinary procedures, can be accessed on the SJSU Catalog website and are described in 
detail on the website of the Office of Student Conduct and Ethical Development.  This latter 
resource includes links to Executive Order 1073 ("EO 1073") and EO 1074. 

Last, RAs and other Resident Life Staff are educated about the SJSU student conduct 
process, and serve as a resource for students with questions or concerns.  (See infra Section 
I.C.4.a.)  RAs ensure that student residents of campus housing are provided and understand 
the materials described above. 

XI. REPORTING VIOLATIONS OF SJSU CONDUCT POLICIES 
 

D. Administration of the Student Conduct Code and Executive Orders 1073 
and 1074 

The SCC is enforced by the Office of Student Conduct and Ethical Development 
according to the procedures of Executive Order 1073, promulgated by the CSU Chancellor 
along with Executive Order 1074 in April 2012.  (SJSU Catalog, Office of Student Conduct and 
Ethical Development website.)  The Director of Student Conduct and Ethical Development is 
responsible for administering the SCC, and for carrying out the duties assigned to the Student 
Conduct Administrator as identified in Order 1073.  (SJSU Catalog, Student Conduct 
Procedures.)  These duties include, notably, receiving, evaluating and investigating complaints 
concerning alleged violations of the SCC, holding an informal conference with students that are 
the subject of complaints, determining whether or not to initiate disciplinary proceedings, and 
scheduling and attending disciplinary hearings.  (Ibid.; EO 1073, Art. IV, at pp. 5-10.)  The Vice 
President of Student Affairs is responsible for appointing hearing officers, reviewing final reports 
of the hearing officers, issuing notice of final decisions, and, where necessary, imposing interim 
suspensions.  (EO 1073, Art. IV, sections D and F; Art. V.)75   

Cases involving allegations of discrimination, harassment or retaliation against students 
are handled differently.  Such complaints are directed to the DHR Administrator and handled 
according to the procedures outlined in Executive Order 1074.  (See above for EO 1074's 
definitions of discrimination and harassment; Art. IV, section D.)  The DHR Administrator, in 
turn, must notify the Student Conduct Administrator of any such complaints as well as the 
results of investigations where a student is found to have violated Order 1074.  (EO 1073, Art. 
IV, section D.)  Notably, campus officials are empowered to initiate an investigation into any 
purported or suspected instance of discrimination, harassment or retaliation in cases where no 
complaint has been filed, even when an investigation is contrary to the intent or wishes of the 
alleged victim.  (EO 1074, Art. VI.) 

                                                 
75 EOs 1073 and 1074 detail the procedures that must be followed in the case that a student is 
accused of violating policies of the CSU.  Per the direction of 5 C.C.R. § 41301(c), the 
procedures were designed to ensure that students are afforded appropriate notice and an 
opportunity to be heard before any sanction is imposed by the CSU.   
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E. General Reporting Triggers for Staff 

Generally, any member of the SJSU community who is aware of a possible violation of 
the SCC should direct an oral or written complaint to the Director of Student Conduct and 
Ethical Development, or in cases of discrimination, harassment or retaliation, to the DHR 
Administrator.  (EO 1073, Art. IV, sections A, D; EO 1074, Art. II.)76     

F. Procedures for Students to Report Violations of SJSU Policies 

Upon arrival on campus, new students are provided information on the multitude of 
resources available for them to report suspicious behavior and illegal or inappropriate conduct, 
or to obtain help for other personal problems that may arise.  By way of these materials and 
additional information provided online – and as reflected in campus motto "See something. Say 
something." – students are invited to report violations of campus or UHS policies to Residential 
Life Staff, the Office of Student Conduct and Ethical Development, UPD, and/or the DHR 
Administrator.   

G. Role of Resident Life Staff in Addressing Policy Violations 

It is the mission of UHS to "create a residential community that supports and enhances 
academic success, fosters the learning and development of the students, and promotes student 
involvement and civic engagement."  (Handbook, at p. 3.)  Also explicitly part of UHS's mission 
is to "facilitate the development of a residential community that is caring, inclusive, safe and 
secure."  (Ibid.)  To this end, there are specific situations in which Residential Life Staff are 
obligated to inform the appropriate authority, including the Resident Life Coordinator ("RLC")77 
of the facility in question, the Office of Student Conduct and Ethical Development, or the 
University Police Department ("UPD").  These situations tend to track provisions of the SCC, or 
the prohibitions laid out in EOs 1073 and 1074.   

The RA manual states that "the health, safety, and welfare of your residents are a part of 
your responsibilities as a staff member."  (RA Manual, Ch. 4, at p. 17.)  Accordingly, RAs are 
directed to report all resident behavior that violates University Housing Policies and Regulations, 
as detailed in both the Handbook distributed to residents and the Housing License Agreement.  
(Id., Ch. 7; see also, infra, I.A.2.)  RAs are also instructed to include those who are only 
"passively" involved in a policy violation – those who remain "at the scene" – in their incident 
reports.  (RA Manual, Ch. 8, at p. 119; see also procedures related to incident reports below.)  
Though clearly a violation of SJSU housing policies, RAs are specifically directed to report all 
instances of intimidation, harassment or harm to residents to the RLC or Assistant Resident Life 

                                                 
76 Members of the SJSU community are not under an obligation to inform the DHR Administrator 
where a privilege from disclosure is recognized under California law.  (EO 1074, Art. II.)   
77 According to the Handbook, the RLC is responsible for:  the general supervision and 
management of the residential community; advisement and personal counseling of individuals 
and groups of students; policy enforcement, and for the implementation of residential programs 
which support the goals of the housing program and the University.  RLCs are also on call for 
emergencies.  (Handbook, at p. 4.) 
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Coordinator ("ARLC").78  (RA Manual, Ch. 4, at p. 30.)  Notably, resident conduct of this type is 
included in the section of the RA Manual entitled "Emergency Procedures."  If the resident 
appears to be in immediate danger, the RA is instructed to contact the ARLC on duty, 
presumably as soon as possible. (Ibid.)   

Given their front-line position in Residential Life and student housing, RAs are advised 
on mediating conflict.  (Id., Ch. 7.)  As a general matter, RAs are instructed that an important 
part of mediating conflict between and among residents is teaching residents "life skills" and 
helping them learn to resolve interpersonal conflicts by themselves.  (Id., at p. 80.)  RAs are 
directed to encourage residents to try and arrive at a solution without the assistance of the staff, 
and to offer suggestions on how to approach the other party.79  (Ibid.)  Indeed the "ultimate goal" 
of the UHS's student conduct processes is to help the student "become a fully functioning 
member of the community."  (Id., Ch. 8, at p. 93.)     

RAs are told to ask for help whenever they feel it is necessary.  For instance, they are 
directed to call the ARLC on duty: any time they have a question about how to resolve a 
situation, or in cases where additional staff presence is required.  RAs are also given 
instructions to call UPD whenever a crime has occurred; specific crimes listed in the manual 
include physical violence and hate-related crimes.  (Id., Ch. 4, at p. 30.)     

Apart from personally contacting a supervisor or the authorities, RAs are required to 
complete incident reports whenever a confrontation with a resident involves a violation of 
housing policies.80  (Id., Ch. 8, at pp. 129-130.)  RAs are instructed to complete and file a report 
immediately after the incident is complete; they must be filed by 10:00 a.m. the morning after 
the incident.  (Id., Ch. 8, at p. 130; see also Ch. 10, at p. 15.)  Even when they document 
relatively minor violation, incident reports initiate the disciplinary process.  They serve as the 
first point of reference for the RLC, who will make the initial determination of how to proceed.   

H. The University Housing Services Judicial Process 

Conduct that constitutes a violation of a Housing License Agreement policy, but that 
does not violate the SCC, is handled separately by UHS.81  The UHS Judicial Process 
commences when a Resident Life Staff member completes an incident report, documenting a 

                                                 
78 According to the Handbook, ARLCs are live-in student staff members whose job it is to:  
assist the RLC with the management of the residential community; supervise a variety of 
positions including Office Assistants, RAs and Hall Government Officers; provide counseling 
and policy enforcement that enhance the goals of the housing program and the University; 
assist the RLC with management of the residential Front Desk for that area as well as fulfilling 
the responsibilities of the RA. (Ibid.) 
79 As set forth above, however, EO 1074 acknowledges it may not be appropriate in cases 
involving discrimination, harassment, or retaliation for a student to be required to "work out the 
problem" directly with the accused. 
80 In fact, any SJSU student or staff member may complete an incident report to document 
violation(s) of residence hall and/or apartment regulations.  (RA Manual, Ch. 8, at p. 130.)   
81 Conduct that violates both the SCC and the License Agreement is addressed by the Office of 
Student Conduct and Ethical Development, pursuant to the judicial process outlined by EO 
1073. 
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violation of a UHS policy.  The accused resident will then meet with either a UHS staff member, 
or the UHS Student Judicial Review Board, which is responsible for reviewing community-
related violations.  (License Agreement, at p. 45.)  Next, a hearing will take place during which 
the resident will have the opportunity to respond to the allegations.  (Ibid.)  After the hearing, 
and any further investigation, the hearing officer will determine the resident's responsibility for 
the violation.  (Ibid.)  Any resident found to be in violation of UHS policies will be subject to 
sanctions as outlined in the Housing License Agreement including, but not limited to, a written 
and verbal warning, community probation, relocation within campus housing, or revocation of 
the Housing License.  (Ibid.)  An accused resident sanctioned for an alleged violation may 
appeal the decision of the UHS hearing officer by written letter within three days following the 
imposition of the sanction.  (Id., at pp. 45-46.) 

XII. COMPLIANCE WITH POLICIES 
 
Our findings regarding compliance with applicable policies for each of the following items 
requiring University response are set forth in Appendix 4(B). 
 

 Notation on suitemate agreement (“no bikelock of shame”) 
 Report by student:  suspicion of prank by suitemates (scavenger hunt leading to 

locked closet) 
 RA review of SJSU Confessions Post 
 On-duty RA observation of public display of confederate flag 
 Actions subsequent to discovery of confederate flag; characterization of incident 

(race- related or not) 
 Report by parents:  RA conversation with parents of Victim 
 Report by student:  RLC interview of Victim 
 Notifications within administration 
 Report to UPD; UPD Investigation 
 Initiation of Investigations (DHR, SCED) 
 Continued assignment to housing (Suspects , 2, 3, and 4) 
 Continued assignment to Suite (Suspects 3 and 4) 
 Decision re:  interim suspensions 
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CHAPTER FOUR:  Conclusions 
 

 
XIII. CONCLUSIONS 
 

With respect to the issues that we were tasked to review, we have reached the following 
conclusions: 

A. Determine, to the extent possible, what happened, when it happened, and 
who the alleged perpetrators are. 
 

Attached at Appendix 4 is a chart detailing our conclusions as to the incidents that 
occurred, the parties involved in those events, and the relative timeframe of the events.  
Because most of these events were not documented by contemporaneous reports, the specific 
time/date of the events is in question.  In many instances, the lack of access to certain of the 
witnesses precludes anything other than an assumption based on broad ranges provided by the 
available witnesses.  Notwithstanding this uncertainty, we believe the information in the chart 
reflects the relative sequence and frequency of the conduct at issue. 

B. Determine when and how the campus knew of the alleged incident, or 
should have known of it. 
 

The University was apprised of the fact that the Suspects displayed a Confederate flag 
and wrote a racial slur in the common area of the Victim’s room on October 13, 2013 as a result 
of the conversation between the Victim’s parents and RA 1 and RA 3.  It is clear that the matters 
reported by the Victim’s parents extended only to the acts that they observed in the room on 
that evening.  The weight of the evidence indicates that the University did not learn of the 
broader scope of the problems experienced by the Victim until the following day.   

 
On October 14, 2013, as a result of the conversation between the Victim and the RLC, 

the University learned for the first time that the acts observed the prior evening were part of a 
course of conduct that extended back to the beginning of the semester.  Prior to the 
conversation with the RLC neither the Victim nor any of the witnesses to or participants in any of 
the inappropriate conduct reported such behavior to a member of the University professional or 
student staff.  Likewise, there is no evidence that any member of the University professional or 
student staff witnessed/observed any of the behavior at the time that it occurred. 

 
As to the question of whether the University should have known of the Victim’s troubles, 

there are two ways that this might have occurred:  observation of behavior by the Victim that 
suggested he was experiencing an uncomfortable situation or failure to follow-up on an unusual 
circumstance or occurrence that involved the Victim.  On the first point, the Victim’s insistence 
on keeping the matter private, notwithstanding encouragement by others to seek assistance, 
suggests that it was unlikely that the University could or should have discovered the problem 
based solely on the Victim’s demeanor and actions before it was reported.  First, there were 
very few interactions between the Victim and members of the University staff from which some 
“red flag” might have presented itself.  The level of interaction between the Victim and University 
staff was consistent with University policy, so we cannot conclude the University failed to 
interact with the Victim as required or that the infrequent contact was the reason that the 
University missed the opportunity to observe potential cues.   
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Second, it seems clear that in his interactions with University staff the Victim did not offer 
any signals of the problems he was experiencing and perhaps was careful to avoid giving such 
signals.   Significantly, even when the Victim was presented with the opportunity to disclose the 
prior issues he did not do so immediately and those issues were finally disclosed almost as an 
afterthought. 

 
On the second point, we have looked closely at two events that involved the University 

staff that in hindsight were clearly related to the Victim’s situation.  The first concerns the 
reference in the suitemate agreement:  “no bikelock of shame.”  It is evident this reference 
related to the earlier incidents involving putting the bikelock on the Victim over his objection.   
RA 4 asked the significance of this reference at the time it was made.  It did not occur to the RA 
4 that the phrase referred to the incidents we now know occurred or to anything involving similar 
conduct.  RA 4 understood it to be an inside joke amongst the suitemates and the behavior of 
the students as the time appeared to be consistent with that explanation.  The Victim’s 
conduct/demeanor was neutral, he did not seem upset and he did not laugh as some of the 
others.  RA 4 had not observed anything involving the Victim before or after inconsistent with his 
determination it was an off-hand reference without particular significance.82   On this point, the 
RA 4 presented as a credible witness. 

 
The other event is the discovery of the Confederate flag on October 8.  The evidence is 

clear that the flag was discovered on the same day that it was displayed in the window.  
Possession of the Confederate flag by itself is not a violation of University policy; if the Suspects 
had simply hung the flag in their room – as opposed to in the window - they would have been 
privileged to do so.  When the RAs came to the room, they did not observe anything in the 
common area that presented an issue (and the Victim’s roommate did not recall that there was 
anything in the common area at that time to raise a concern).  Moreover, when the RAs directed 
that the flag be removed, the Suspects complied.  Logically, the presence of an African 
American student in the suite might have presented a different situation, but the RAs did not 
encounter an African American student or have this information.  The RAs did not know who 
lived in the room – it was not their floor, the Victim was not present, and nothing was said at the 
time (by the Victim’s roommate or the Suspects) to disclose that issue.  Even assuming the RAs 
checked the records for the Suite after the fact, they would not have found information 
concerning the ethnic background of any of the residents as that information is not maintained 
by Housing.  Likewise, when the RLC reviewed the duty log the next morning, she was not 
aware that the flag presented a problem based simply on who lived in the room – she did not 
know the ethnic background of the residents.83   

 
Based on the foregoing, it appears that the sole question is whether follow-up after the 

fact would have changed the circumstances.  A further visit to the room that evening would have 

                                                 
82 RA 4 was not familiar with the “prank” of putting a bikelock on a person’s neck that had been 
portrayed in a television show and that was cited by Suspect 2 as the impetus for trying 
something similar with the Victim. 
83 RA 4 was in the office when the RAs on duty returned from the room.  He was informed of the 
actions by the RAs on duty.  Because the RAs on duty reported that the flag had been removed 
without incident, RA 4 was not concerned that further action was required at that time.  Although 
he knew that an African American student lived in the room, the lack of an earlier complaint and 
the removal of the flag from public view indicated to him that an immediate problem did not 
exist. 
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found the flag in bedroom C – not a violation of University policy.  A visit to the room the 
following day may have led to discovery of the flag in the common area – a more obvious 
concern – and a reason to take further steps to assess what was happening in the Suite.  The 
applicable policies called for follow-up with the Suspects, but not necessarily a visit to the Suite.  
Typically, the follow-up would have been a request by the RLC to meet with the students, 
probably in her office, not a surprise visit to the Suite.   

 
Consequently, we cannot conclude that a preponderance of the evidence establishes 

that  the University should have known of the broader problems affecting the Victim before the 
direct reports on October 13 and 14.   

C. Determine how and when the campus administration responded to the 
alleged incident. 

 
There are two levels of “response” that we have considered.  First, what immediate 

steps were taken upon receipt of information indicating an issue to be addressed by the 
University.  Second, to what extent were the University’s responses appropriate to minimizing 
the likelihood of further problems presented by the situation taking into account the likely course 
of events. 

1. Immediate Responses 
 

In the preceding section we discuss the response to the Confederate flag on October 8.  
In response to the October 13 and October 14 reports the administration: 

–  met with the Victim promptly,  

– offered support services to the Victim, 

– initiated Police, Student Conduct and DHR investigations as a result, 

– relocated the students suspected of misconduct away from the Victim, 

– respected the Victim’s preferences with respect to relocation of the other 
Suspects, and  

– made the decision for interim suspensions upon completion of the relevant 
investigations.   

 
We conclude these responses were appropriate under the circumstances and in 

accordance with applicable policies and past practices.  In particular, we were favorably 
impressed with the awareness of staff to the sensitivity of the situation and their  understanding 
of the importance/significance of their roles/responsibilities in responding to the issues 
presented to them.   

 
Moreover, in responding to the situation, staff at this level appreciated the need to 

assess the effectiveness of steps and practices that had been undertaken and implement 
immediate change to existing procedures/practices.  As a result, corrective measures are 
already in progress: 

– The Housing staff reviewed procedures with student staff and incorporated 
aspects of this situation into subsequent training for student staff. 
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– The CAIT has reviewed its processes and instituted changes to enhance 
monitoring of campus conduct issues. 
 

2. Anticipating Issues 
 

Because the facts and issues related to the Victim’s complaint had not been raised 
earlier the University was faced with a fluid situation – developing facts as decisions were 
required.  Inasmuch as the nature of this situation was characterized as a “hate crime” from the 
very first report and it was undisputed that the conduct included racially-charged behavior (the 
racial slur scrawled on the whiteboard), the conduct targeted an African American student, and 
both the suspected perpetrators and victim involved were freshmen students, those who were 
informed of the situation were on notice that a serious, potentially explosive scenario was 
emerging.  Even without the benefit of hindsight, the potential for unwelcome publicity, safety 
concerns, and disruption in the housing and academic experience of the students involved was, 
or should have been, evident.  Accordingly, the facts known at that time indicate elevating 
consideration of this situation to the top leadership was warranted. 

 
Regardless of the outcome of subsequent investigations, the University would have had 

an obligation to address proactively with the CSU system and campus stakeholders its 
response to the reported misconduct.  This issue, on this campus, went to the heart of what 
SJSU is all about.  Reassuring the Victim and his parents, notifying the CSU leadership/staff of 
the situation, and communicating with the local campus community were likely and evident 
future requirements.  Assuming that these steps could be undertaken without the opportunity for 
early consideration and advance planning and input from the President and/or Chief of Staff, 
effectively limited the senior leadership's discretion in how to proceed and undercut the 
effectiveness of any actions that they could take once they were properly advised/informed.84       

 

D. Determine whether the campus or any of its employees violated any 
existing campus or systemwide policies in responding to the alleged 
incident.  Determine the extent to which such policies, procedures and 
practices were followed. 

 

1. University Staff. 
 
As set forth in the preceding sections, we have concluded generally that the University 

staff acted in accordance with its policies in responding to the reports of misconduct at the time 
the incidents came to its attention.  We have raised a question concerning the timeliness of the 
follow-up with respect to the October 8 Confederate flag incident.  However, we are satisfied 
that the initial response to the incident comported with expectations under the policy and can do 

                                                 
84 For example, the President contacted the parents to express his concern on November 21, 
2013.  At this point, the matter had been reported in the local media and five weeks had elapsed 
since the situation came to light.  The timing left the impression that the University’s senior 
leaders were uncaring and now only interested in damage control.  This impression evolved 
from the failure to treat this issue based on the potential that it presented and the subsequent 
lack of opportunity for the University to demonstrate the care and concern for its students that it 
stands for. 
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no more than speculate as to whether further follow-up would have changed the circumstances.  
In deciding whether such follow-up is or would have been significant, the answer lies in the 
extent to which an inquiry by the RLC in response to that event would have been sufficient to 
prompt the Victim or his roommate to elect to disclose information that until that point they had 
elected to keep private.    

 

2. Executive Oversight/Action. 
 
 Neither the President nor the Chief of Staff is satisfied that the University responded in a 

timely fashion in this matter at the institutional.  Although the classification of the allegations 
involving the Victim was known to the University on October 14, 2013, investigated completely 
by the UPD by October 30, 2013, and reviewed thoroughly by the District Attorney with a 
decision to pursue prosecution, with hate crime allegations, by mid-November, the President 
was not briefed fully on this matter before November 20, 2013.   

 
The concern by both is the lack of leadership presence in this five-week period and the 

failure to anticipate the potential consequences for the institution and the steps that would have 
to be taken to address this situation.  Notifying higher authorities, communication with the family 
at the executive level, and planning for addressing the issue with the campus community were 
not undertaken in a manner that was viewed as consistent with the University’s principles and 
commitments. 

 
We can conclude that this violation did not affect the staff actions required to address 

properly the Victim’s complaint – investigation and corrective action occurred (or has been 
undertaken) as required by the applicable policies.  As explained above, the issue of timing of 
the decision as to interim suspension raised by the Chief of Staff is not specified by policy and 
the decision was in accord with the relevant policy.  
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APPENDICES 
 
1. Appointment of Independent Fact-finder 

2. Witness List 

3. Timeline of Events 

4. Findings: 
 A. Chart Summarizing Factual Findings 
 B. Chart Summarizing Policy Violations 

5. Relevant Laws and Policies 

6. Letter to Victim's parents, dated January 21, re:  Request for Interview 

7. Organizational Charts 
 A. Office of the President 
 B. Division of Student Affairs 
 C. University Housing Services 
 
EVIDENTIARY EXHIBITS 
 
A.  Schematic (get from SJSU website)/Pictures of Suite 

B. Roommate and Suitemate Agreements 

C. Fall Freshmen Orientation Program materials 

D. Empowered Bystander Card 

E. 2013/2014 License Agreement 

F. CELL Brochure 

G. Information re:  Room Change Application; Application for Room Change 

H.  RLC, ARLC and RA Job Descriptions 

I. Fall 2013 RA Training Syllabus 

J. RA Performance Evaluation 

K. RA Duty Log (October 8, 2013-October 13, 2013) 

L.  RLC Incident Report 

M. Letters, dated October 17, 2013, from Housing to Victim and Suspects 1, 2, and 4  

N. Email Messages, dated October 18, 2013, from Housing to Victim and Suspects 1, 2, 
and 4 

O. Email Messages, dated November 20, 2013, from Housing to Victim and Suspects 1, 2, 
and 4 

P. Letters, dated November 21, 2013, from VPSA to Suspects 

Q. Student resources (brochures, pamphlets, communication of services) 

R.  Email Message, dated October 18, 2013, from Chief of Staff.
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2) In two separate incidents, a U-Lock bike lock was attempted to be locked around Victim
neck, The first time, he was unaware of what was happening and the lock was locked around his neck. The key
for the lock was then hidden and he had to search for the lock in order to remove the U-Lock. The second time,

1, 2 and 4 had forcibly tried to place the lock around his neck by physically
restraining Victim ~. Victim stated that he had fought back but received no assistance
from others who were in the room at the time. He stated that the others watched and same of them laughed at
the situation. When RL,C Weideman asked Victim why he thought his suitemates might do that,
Victim shrugged and stated, "You know,'putting the chains on the black Man".

3) At some point in the last few weeks,Victim .stated that Suspect 1 had worked with
Suspects 2 and 4 on two separate occasions to remove a door handle from a door in an
attempt to trap him in a space. The first time, a handle was removed from a closet door and Victim
refused to enter the closet due to the handle being removed. The second time,Victim was in his
room and overheard whispers outside his bedroom (Room D) door. When he went to the door he overheard
Suspect 1 and one of the other Residents mentioned whispering his name; Suspect 1 had a
screwdriver in his hand and they were looking at the handle of the shower roam~door. Resident
assumed it was another attempt to entrap him in a s~~ace. RLC VS~eideman askedVictim if he knew
why they might want to do that and he stated he did not know.

4) Once, whenVictim returned to his suite he found several pairs of shoes missing from his room
and post-it notes with clues leading him on a "treasure hunt" to find his shoes. He followed for a few post its
before getting frustrated and leaving. When he returned, his shoes were back in his room.

The conversation between RLC Weidernan and Victim ended with RLC Weideman asking Victim
if he was frightened living in his suite or if he wanted to move. Victim said no to both

questions. After providing Victim with resources he could utilize on campus, Victim left
RLC Weideman's office. RLC Weideman followed up with MOSAIC Assistant Director Caz Salamanca to
determine if there were any upcoming programs that she could refer Residents to and notified Associate
Director Stephanie Hubbard and Assistant Director Natir~a Gurley of the information she had received.

Emily C. Weideman
Residential Life Coordinator -Campus Village C
Llniuersifiy Hotcsing Services
San Jose State Universih~
One Washington Square
San Jose, CA 95192

X408) 795-5676.
emilu.weidemartC~sjsu.edu

fall 2ai3 0,,~cce Hotu•s:
Monday ~o:vv-~2:o0
Tuesday s:oo-g:oo
Wednesday 3: oU-4:3v
Thursday Y:oo-2:00
Or by appointment.

SJSU IIousing~ Website

"If nc~thir~~,=ever chcangecl, tlaere'cl he no buticrflies. " ~U~aknoi~~n
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Monica Garcia <monica.garcia@sjsu.edu>

Important Letter from Dr. William Nance, VP for Student Affairs
1 message

Monica Garcia <monica.garcia@sjsu.edu> Thu, Nov 21, 2013 at 11:49 AM
To:
Cc: Mo Qayoumi <Mo.Qayoumi@sjsu.edu>, Peter Decena <peter.decena@sjsu.edu>, Staci Gunner
<staci.gunner@sjsu.edu>, Bill Nance <bill.nance@sjsu.edu>, Victor Culatta <victor.culatta@sjsu.edu>
Bcc: Dorothy Poole <dorothy.poole@sjsu.edu>, Alan Cavallo <alan.cavallo@sjsu.edu>, Robert Noriega
<robert.noriega@sjsu.edu>, Cathy Busalacchi <cathy.busalacchi@sjsu.edu>, Patricia Harris <pat.harris@sjsu.edu>

Good Morning ̀

Attached is a notice of Interim Suspension.

Please call or email Dr. Nance should you have any questions or concerns.

Monica Garcia

Assistant to the VP for Student Affairs, HR Confidential & CAIT Coordinator

Office of the VPSA

San Jose State University

Phone: 408-924-6973 (direct) ~ Fax: 408-924-5978 ~ Email: monica,garcla@sjsu.edu

"Education is not the learning of facts but the training of the mind to think." Albert Einstein

StrengthsFinder: Developer -Empathy -Communication -Arranger - Positivity

11.21.1: Interim Suspension.pdf
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November 21, 2013

UNIVERSITY

Division of Student Affairs

Office of the Vicc President

One Washington Square
San Jose, California 9519z-oo3i

Main: (qo8) 9z4-59o0
Fax: (4og) 924`5978
Email: vpsa~a sjsu.edu

www.sjsu.edu NOTICE OF INTERIM SUSPEN510(~1

Dear

As President Qayoumi's designee in my role as Vice President for Student
Affairs, this letter serves as notice to you of an Interim Suspension, effective
immediately. There is reasonable cause to believe that this action is
necessary to protect the personal safety of persons within the university
community and to ensure the maintenance of order. This is based on the
conclusion of the Title IX investigation involving you, which occurred during
the Fall 2013 semester in University Housing Services.

This interim suspension, which is issued in accordance with Executive Order
1073 and Title 5 of the California Code of Regulations, Section 41301,
continues until the conclusion of your student conduct process, unless you
are issued, to the above mailing address, written notification of an earlier or
later date from the Vice President for Student Affairs.

You may request a hearing to determine whether continued suspension,
pending a disciplinary hearing, is required to protect the personal safety of
persons within the university community or to ensure the maintenance of
order. This hearing will also serve as a disciplinary hearing as stated in Article
4 of Executive Order 1073. In order to request such a hearing, please notify
my office in writing by December 5, 2013. Notice by facsimile is acceptable.
Furnish information about how to contact you for the hearing, preferably
including telephone number, email address, and mailing address.

During the period of this suspension, you are not permitted to enter the San
Jose State University campus, nor any campus of the California State
University, including University Housing, for any reason without written

The California Sate University:
Chxncellor's Officc
Bakersfield, Channel Islands, Chico, Dominguez Hil!s,
East Bay, Fresno, Fullerton, Humboldt, Long Beach,
los Angeles, Maritime Academy, Alonterep Bay,
Nonhridge, Pomona, Sacramenm, San Bernardino,
San Diego, San Francisco, San JosA, San Luis Obispo,
San Marcos, Sonoma, Snnislaus



authorization from the Vice President of Student Affairs. You are not permitted to attend any

classes during the period of the Interim Suspension.

Violation of this interim Suspension or the conditions imposed above shall be grounds for

expulsion from the University (Section 41302 of title 5 of the California Code of Regulations).

Sincerely,

Dr. William Nance
Vice President for Student Affairs

Mohammad Qayoumi, President
Peter Decena, Chief, University Police Department

Victor Culatta, Director of University Housing
Staci D. Gunner, Director, Student Conduct &Ethical Development
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